
Ability to Repay / Qualified Mortgage Rule
The Ability to Repay / Qualified Mortgage (ATR/QM) Rule implements a key element of the Dodd-Frank Act. 

The Rule prohibits a creditor from making a mortgage loan unless there is a reasonable and good faith 
determination, based on verified and documented information, that the consumer will have a reasonable 
ability to repay the loan and related obligations. Bankers agree with the objectives of this law, but the 
regulation is extremely prescriptive and places significant impediments to banks’ abilities to properly serve 
their communities or tailor products to meet local and individual needs.

The Bureau’s proposal provides that the 

Temporary GSE QM loan provisions would 
be extended beyond the January 2021 
timeframe, and would sunset on the effective 
date of a final rule issued by the Bureau that 
would expand the General QM loan 

definition. ABA filed comments on 
September 8.

Community banks everywhere are hampered by rigidities in current regulations, which decrease credit 

availability across all communities. ABA’s policy is not to eliminate valuable consumer safeguards that 
guarantee that consumers can afford their loans, but rather, reform and simplify overly -rigid requirements 
to allow banks to tailor affordable options to meet specific customer needs. ABA also seeks legal clarity 
that allow banks expand access to mortgage capital to all populations. Fixing exisiting ATR-QM rules 
should be a priority to assure that communities are adequately-served. 

ABA commends the Bureau on the proposed rule to address the January 2021 expiration of the GSE Patch 

for the QM rule. The reform proposals align closely with ABA's recommendations in previous comments to 
the Bureau. These provisions retain the strong consumer protections of the Ability-to-Repay rule, and offer 
the best way to enable innovation and competition across all lending channels. ABA recommends that the 
Bureau advance to expeditiously finalize these proposals. The ABA-supported recommendations to improve
the ATR rules are as follows:

Why it Matters

Recommended Action Items

Allow The Temporary GSE Patch To Expire.

Broaden The General QM Provisions To Afford Creditors Expanded Term And Underwriting 
Abilities.

Eliminate The Rigid 43% DTI Limit But Retain The Duty To Consider And Verify DTI Ratios In 
Underwriting.

Eliminate Requirement To Use Appendix Q Provisions That Rigidly Define Debt And Income.

Confine QM Coverage To Loans With APR That Does Not Exceed Average Market Indices (APOR) 
For Comparable Transactions By More Than 200 Basis Points.

Maintain Existing QM Safe Product Restrictions That Prohibit Certain Risky Loan Features (E.G., 
No Terms Over 30 Years, No Negative Amortization, No Interest-only Payments, No Balloon 

Payments, Document And Verify Income, Etc.) .

Last Updated: September 2020

The Consumer Financial Protection Bureau 

issued a proposal to address the upcoming 
expiration of the temporary “GSE patch,” 
which grants Qualified Mortgage status to 
loans eligible to be purchased or guaranteed 
by Fannie Mae or Freddie Mac. The 

Temporary GSE QM expires in January 
2021.

ABA Expert Contact: Rod Alba | ralba@aba.com | 202-663-5592



Cannabis Banking 
Thirty-three states have legalized cannabis for medical or adult-use. Federal law (namely, the Controlled 

Substances Act (21 U.S.C. §801 et seq.)), still considers it an illegal drug and prohibits its use for any 
purpose. For banks, that means that all proceeds generated by a cannabis-related business operating in 
compliance with state law are unlawful, and that any attempt to conduct a financial transaction with that 
money (including simply accepting a deposit), can be considered money-laundering. All banks, whether 
state or federally chartered, are subject to federal anti-money laundering laws. 

Leaving the cannabis industry unbanked is not a 

viable option – sales totaled almost $12 billion in 
2018 and are conservatively estimated to reach 
$31 billion by 2025. Not only does the industry 
continue to grow each year, but indirect connections 
to cannabis revenues also continue to expand.

Current federal law prohibits all financial activity that 
touches cannabis from entering the banking system, 
even when legally permitted under state law. That 
divide is marginalizing a significant portion of 

economic activity in legal cannabis states and 
forcing the creation of an all-cash economy. Cash 
intensive businesses are difficult to monitor for 
compliance with tax laws or irregular financial 
activity. They are also ripe targets for violent crime. 

These businesses will be safer and better regulated 
if they are permitted to use the banking system, 
which would increase the transparency and 
accountability of the industry and better protect our 
communities. 

Only Congress can resolve the divide between 

state and federal law. Without a change in 
federal law, neither the federal banking agencies 
nor state governments can remove the legal 
restrictions on providing banking services to 
marijuana-related businesses. According to an 

ABA survey, 99 percent of bankers said 
Congress should act to resolve the conflict. 

Why it Matters Recommended Action Items 

Support and pass the Secure and Fair 

Enforcement (SAFE) Banking Act of 
2019 (S. 1200), which would enable 
banks to provide financial services to 
cannabis-related legitimate businesses 
that are operating in accordance with 

state law. The House passed the 
companion bill (H.R. 1595) in 
September by a broad bipartisan vote.

Support and pass H.R. 2093/ S. 1028, 

the Strengthening the Tenth Amendment 
Through Entrusting States (STATES) Act 
of 2019

Last Updated: September 2020

In fact, the consequences extend beyond 

cannabis growers and shops to any person or 
business that derives revenue from a cannabis 
firm – including real estate owners, security firms, 
utilities and other vendors. Those ancillary 
businesses violate federal law by providing goods, 

services or real estate to cannabis businesses 
and consequently put their own access to banking 
services at risk.  That means banks have been put 
in the untenable position of violating federal law or 
refusing financial services to a legal sector of their 

local economies. 

33 states 
have legalized cannabis for medical or 
adult-use

Controlled Substances Act
Federal law still considers it an illegal drug 
and prohibits its use for any purpose 

For banks all proceeds generated by a 

cannabis-related business operating in 
compliance with state law are unlawful

ABA Expert Contact: James Ballentine | jballent@aba.com | 202-663-5329



Core Providers
Tech Companies Responsible for Supporting Community Banks’ Competitive Edge

One of the biggest challenges faced by community banks is delivering the innovative products and 

experiences that their customers expect, while maintaining the personal touch and trusted relationships for 
which they are known. To do this, they need the ability to strategically integrate new technologies.

Today, just three companies control the delivery of core services to approximately 80-90% of community 

and mid-size banks. Community and mid-size banks are working with their core providers to determine 
how to cost-effectively keep up with technology advancements and thus enhance a bank’s ability to 
meet their customers’ digital needs. ABA has established a banker-driven Core Platforms Committee to 
work directly with the providers to improve their processes and offerings.

Community banks are vital to the health and 

prosperity of Main Streets across America. Despite 
the important role they play, there are 40% fewer 
community banks today than there were in 2008. 
While new regulation has played a role in this 
consolidation, technology is another driver and 

community banks must be able to offer the latest 
products and technologies to compete in a digital 
economy.

Community banks work hand-in-hand with their core 

providers in order to innovate and compete. These 
providers often provide a full-suite of services to 
banks all through one primary relationship. While 
this model has served the market well, it can create 
a lack of flexibility in adapting to new technology at 

reasonable costs. Customers’ expectations for 
secure digital interactions are increasing and banks 
want the ability to offer the latest functionality. A 
business model that imposes barriers to technology 
adoption outside of the services the core offers, 

limits a community bank’s ability to innovate and 
compete. Since 2009, the country has lost nearly 
40% of its community banks while the top 3 core 
providers’ stock prices have increased by an 
average of 825%. Because the core underpins a 

bank’s operations, it is essential that they support a 
bank’s ability to innovate and offer solutions that 
meet their customer’s needs.

ABA has gathered input from community banks across 

the country to identify key challenges they face with 
their core providers. We have engaged with the cores 
and developed resources for our banks available at 
ABA.com/Cores. We have also shared these 
challenges with regulators who have begun looking for 

ways to help move the needle. The FDIC has 
undertaken several initiatives designed to improve 
banks’ relationships with their core. We believe 
continued discussion of these key challenges and 
ongoing policymaker engagement will drive better 

outcomes for banks and the communities they serve.

Why it Matters To Your Community Recommended Action Items 

Data Access The cores control banks’ access to 

their own data. In order to do business and 
innovate in a digital era, community banks need 
easy and efficient access to their customer data. 
This data allows them to understand their 
customers and rapidly respond to their evolving 

needs.

APIs Community banks need the ability to quickly 
and easily partner with innovative companies to 
offer their customers the latest products and 

technologies. To do this, they need clear and 
modern technology standards that third-party 
technology providers can easily tie into.

Fair Contracts.Community banks need fair 

contract terms that facilitate competition and allow 
them to hold the core providers accountable.

Last Updated: September 2020

Community banks rely on technology infrastructure from companies that provide software systems known 

as core banking platforms. Core technology supports everything from accepting deposits to originating 
loans, all of which tie into operating the core ledger that keeps track of customers’ accounts.

ABA Expert Contacts: 

Rob Morgan (Policy) | rmorgan@aba.com
Lisa Gold Schier (Core Committee) | lgoldsch@aba.com



CRA Modernization

A unified, interagency regulation will be the key to a CRA framework that stands the test of time. Consistent 

CRA regulations will encourage multibank lending and investment partnerships that will benefit communities 
as banks help address wide-spread economic fallout from the COVID-19 pandemic.

Appropriately Calibrate Performance 

Measures
Performance measures must be well-
grounded in data and tested extensively 
prior to finalization.

Adopt a Framework That is Durable
New regulations must avoid multiple, 
successive changes—by current 
regulators or future ones. Regulations 
that have broad support will avoid the risk 

of being unwound.

Why it Matters

Recommended Action Items

Last Updated: July 2020

Qualifying Activities
Clarifies which activities qualify for CRA 
credit and establishes a list of CRA-
eligible activities as well as a process 

for providing advance approval of 
activities eligible for CRA consideration.

Assessment Areas
Requires a bank that receives 50% or 
more of its domestic retail deposits from 
outside of its physical assessment area(s) 

to designate additional assessment 
area(s) where it receives 5% or more of 
its total retail domestic deposits.

Performance Benchmarks
Establishes a framework of empirical 
benchmarks and distribution tests to 
determine a bank's CRA 

rating. Benchmarks will be based on the 
ratio of a bank's CRA-eligible activities to 
its retail domestic deposits. OCC will issue 
an additional rulemaking this summer to 
begin the process of setting the 

benchmarks.

Reporting
Imposes significant new data 
collection, recordkeeping, and reporting 
requirements.

Adopt Consistent Regulations

Encourage regulators to pursue a CRA 
framework that can be adopted by all 
banking agencies.

Tailor CRA Requirements

Quantitative measures of CRA performance 
must reflect the diversity of bank models, 
products, markets, and abilities. A one-size-
fits all approach to CRA will not be 
workable.

ABA Expert Contact: Krista Shonk | kshonk@aba.com | 202-663-5014

On May 20th, the OCC issued a final rule that overhauls the regulatory framework that implements the 

Community Reinvestment Act (CRA). While the FDIC and the Federal Reserve did not participate in the 
rulemaking, both agencies have continued to acknowledge the need to update the CRA 
regulations. Highlights of the OCC rule include:

Community Banks
Permits banks with $2.5B or less in assets to be examined under the existing CRA performance standards.



Data Breach and Privacy Legislation

Data security breaches continue to put millions of consumers at risk and protecting consumer information 

and the privacy of personal information is a shared responsibility of all parties involved. While robust federal 
data security and privacy requirements for banks have been in place for nearly 30 years, other business 
sectors lack such requirements and have been the source of many large-scale breaches.

Due to controversy over certain uses of personal information by nonbanks, such as Facebook and 

Google, it is possible that legislation providing additional privacy protections for consumers will be 
considered by the 116th Congress along with data breach legislation. 

ABA agrees that it would make sense for Congress to consider legislation providing Federal privacy 
protections for consumers. However, it is important to remind Congress and policy-makers that banks 

are not the problem and should not be the focus of such legislation. GLBA and other existing privacy 
laws impacting the financial services industry already provide important privacy protections and that 
these protections must not be duplicated or undermined by Federal privacy legislation.

For example, the GLBA already provides transparency by requiring banks to provide written notices of 

their privacy policies and use of personal information to customers and prohibits sharing their personal 
information with unaffiliated third parties without the consumer’s consent.

The application of robust data security and privacy standards by all entities that handle sensitive personal 

and financial information is critical. Stopping incidents like the Equifax, Sonic, Hyatt, Target, Home Depot and 
other breaches is critical for consumers, and also important to ABA members who often have the closest 
relationships with those affected. Data breaches impose significant costs on banks of all sizes because our 
first priority is to protect consumers and make them whole.

Privacy Rights. A national privacy 

standard that recognizes the strong privacy 
and data security standards that are 
already in place for financial institutions 
under the GLBA and other federal financial 
privacy laws and avoids provisions that 

duplicate or are inconsistent with those 
laws.

Provide Strong Data Protection and 
Breach Notice. Ensure that all entities that 

handle sensitive personal information are 
required to protect that data and provide 
notice in the event of a breach that puts 
consumers at risk.

Why it Matters

Recommended Action Items
Ask your members of Congress to support a national privacy and data security standard that includes 
the following provisions:

Last Updated: September 2020

Robust Enforcement. Provide robust, 

exclusive enforcement of this national 
standard by the appropriate federal or state 
regulators, including preserving the GLBA’s 
existing administrative enforcement 
structure for banks and other financial 

institutions.

Clear Preemption. Preempt state privacy 
and data security laws to ensure that a 
national standard provides consistent 

protection for all Americans.

ABA Expert Contact: Bill Boger | wboger@aba.com | 202-663-5424



Fair Housing and Disparate Impact

On September 4, 2020, the Department of Housing and Urban Development (HUD) made final changes 

to its regulations, that revise standards for assessing disparate impact claims under the Fair Housing Act 
(FHA).

The FHA Rule issued in 2013 contains legal 

standards that are inconsistent with Supreme 
Court precedent. Further, they fail to provide 
necessary guidance. As such, the 2013 rule is 
outdated, unclear, and ineffective.

HUD's new final rule fixes the 2013 rule's legally 

erroneous and outdated standards for disparate 
impact liability in the FHA Rule. 
HUD has looked to Supreme Court interpretation 
under the Inclusive Communities decision to 
amend the current rules to:

Why it Matters

Properly reflect the Supreme Court’s binding 

cautionary standards, safeguards, and 
limitations on disparate-impact liability for 
claims brought under FHA.

Provide appropriate and necessary 

guidance to the industry, including defenses 
to disparate-impact claims.

Last Updated: September 2020

Such changes are intended to ensure that 

“disparate impact” rules are in “closer 
alignment” with recent Supreme Court 
ruling. (Texas Department of Housing and 
Community Affairs v. Inclusive 
Communities Project, 576 U.S. (2015) 

(“Inclusive Communities”)). ABA expressed 
support for HUD’s proposal in a comment 
letter filed in October 2019.

The final rule requires plaintiffs to meet a 

five-step threshold to prove unintentional 
discrimination, or facially neutral practices 
that have unintended discriminatory effects 
on certain classes (race, ethnicity, gender, 
etc.) of persons defined under the Act.

Unclear legal environments serve as 

serious disincentives to lending and 
expansion of loan programs to serve 
all communities.

Bankers must engage in extraordinary 

compliance efforts to mitigate risk, 
increasing costs to consumers and 
decreasing availability and product 
choice.

Frivolous lawsuits propagate under 
unclear laws, causing decreased 
lending and higher mortgage costs 
across the board.

Unclear disparate-impact liability 
leads to the adoption of numerical 
quotas or other lending constrictions 
that are unwarranted.

ABA Expert Contact: Kitty Ryan | kryan@aba.com | 202-663-5478



Farm Credit System
The Farm Credit System (FCS) is a $335 billion Government Sponsored Enterprise (GSE) that competes 

directly with banks, making farm, ranch, consumer, housing, business, and energy loans. If the FCS were a 
bank, it would be the ninth largest. But as a GSE, it does not pay taxes at the same rate as banks.

The reason for the FCS’s creation – and its enormous tax break – must be questioned. The Farm 

Credit System was the first GSE, created in 1916 when farmers had limited options available to 
finance their operations. That is no longer true in rural America today. Thanks to a robust banking 
industry, rural Americans enjoy the same credit opportunities as their urban counterparts.

The Subsidy is an Enormous Cost to 

Taxpayers. FCS profits were 
$5.45 billion in 2019, yet it only paid a 
total of $103 million in combined federal, 
state, and local taxes – an effective tax 
rate of only 1.9 percent.

The FCS’s growth also impacts the tax 
revenues of state and local 
governments. The FCS has bullied 
states into accepting that it is a federal 

instrumentality, and therefore not 
subject to state taxation. The FCS also 
uses its GSE status to withhold payment 
of local taxes and fees.

The FCS Competes Directly with Tax-
Paying Banks. Banks are heavily 
involved in making the same types of 
loans and in the same areas as the 

FCS, so the FCS’s activities halt the 
activities of tax-paying institutions rather 
than creating new lending.

Ask members of Congress to 

cosponsor H.R. 1872/ S. 1641, the 
Enhancing Credit Opportunities in 
Rural America Act (ECORA), 
introduced by Rep. Steve Watkins 
(R- KS) and Sen. Pat Roberts (R-

KS) respectively, which would 
remove the taxation on interest from 
agricultural real estate loans thereby 
giving rural banks the same tax 
status as the Farm Credit System 

when making farm real estate loans.

Encourage Congress to hold (and 
statutorily require) annual oversight 
hearings on the Farm Credit 

System.

Why it Matters Recommended Action Items 

Last Updated: September 2020

The FCS lacks a specific statutory mission to do anything other than compete with 

taxpaying institutions. The lending that FCS provides often goes to farmers who least need subsidized 
credit. Since 2016, new FCS loans to young farmers dropped nearly 24 percent, new loans to 
beginning farmers dropped nearly 18 percent, and new loans to small farmers dropped 20 percent –
the three categories that would be the most appropriate to receive the FCS’s subsidized credit.

ABA Expert Contact: Ed Elfmann | eelfmann@aba.com | 202-663-5018



Flood Insurance
The National Flood Insurance Program (NFIP) has been reauthorized through September 30, 2020. As of 

early September 2020, the most likely scenario is another short-term reauthorization as part of an overall 
government funding package to be passed ahead of the 2020 election. The House Financial Services 
Committee, led by Rep. Maxine Waters, unanimously passed a reform and five-year reauthorization in mid-
2019, but the Senate did not take up reform legislation in the last session of Congress.

ABA’s congressional flood advocacy is focused on timely and long-term reauthorization, as well as reforms to 

address the program’s sustainability, affordability, and availability, including providing lenders with the tools 
needed to better serve their customers.

Timely Reauthorization Tell your member of Congress that it is critical for the NFIP to continue 

with no lapse.

Coordination and Consistency In Requirements Between Federal Agencies Currently, 

private flood requirements vary between the Government Sponsored Enterprises, prudential 
regulators, and other housing agencies such as the Department of Veterans Affairs and Federal 
Housing Authority. Urge Congress to direct these agencies to be consistent with their requirements 
to ease lenders' compliance burden.

Issue The Private Flood Compliance Questions and Answers Flood compliance is often 
complicated, with rules and standards that can be interpreted in varying ways, but still carry civil 
money penalties if deemed non-compliant. Encourage the banking agencies to answer questions 

raised during the implementation of the new private rule.

Recommended Action Items 

Last Updated: September 2020

Lack of Guidance Has Complicated Bankers Efforts To Comply With Flood Insurance Requirements
In June 2020, the regulatory agencies released draft Questions and Answers, the first substantial update to this 

resource since 2009. In August 2019, the regulatory agencies released updated examination procedures on the 
implementing regulation for private flood insurance acceptance that went into effect on July 1, 2019. The 
regulators have not yet released draft Interagency Questions and Answers pertaining to private flood insurance, 
even though the private flood provisions have been in place since 2012 Biggert -Waters Act and the 2019 Joint 
Private Rule.

Bankers continue to report to ABA that examiners are citing violations for matters not covered by the regulations. 
Additionally, conflict between the requirements for the Government Sponsored Enterprise (GSE) secondary 
market and the new private flood rule have presented challenges to bankers seeking to use the rule’s Compliance 
Aid provision.

ABA Expert Contact: Joe Pigg | jpigg@aba.com | 202-663-5480    

or Diana Banks | dbanks@aba.com I 202-663-5338



Fannie / Freddie Refinance Fee
On August 14th, the GSEs announced plans to begin charging a 50 basis point fee on refinance loans, 

effective on loans delivered beginning September 1st.  ABA objected to the move, as it would impose an 
unexpected additional cost of $1400 on the typical loan.  For loans “in the pipeline” it would require lenders 
to cover the additional cost, and for new originations going forward it would mean increased costs for 
borrowers.  ABA and all State Bankers Associations wrote to FHFA urging them to reconsider, citing the 
Presidential order to all agencies to assist homeowners to better their financial situation if possible during 

the on-going pandemic.

Tell FHFA and Congress Not to Push Costs to Borrowers
While costs associated with the GSEs providing forbearance and other relief to borrowers 

are real, those costs should not be borne by other borrowers seeking to put themselves in 

a better financial position during a pandemic by refinancing into a lower rate. 

Tell FHFA and Congress That They Should Look to Other Alternatives, including 

FHFA utilizing the line of credit available to the GSEs from Treasury to offset forbearance 
and other COVID related costs rather than imposing those costs onto lenders and 

borrowers.

Recommended Action Items

Last Updated: September 2020

FHFA responded that the fee was a necessary “adverse market fee” needed to offset costs 

imposed on the GSEs be Congressional requirements for forbearance on GSE backed loans.

Ultimately, FHFA announced on August 25th that it would delay the implementation of the fee to

December 1st and would exempt loans with balances of less than $125,000 to provide relief for

lower income borrowers.

ABA expressed appreciation that the delay was a move in the right direction but urged FHFA to

reconsider the fee entirely before imposing it on December 1st.

ABA Expert Contact: Joe Pigg | jpigg@aba.com | 202-663-5480    

Why it Matters
The imposition of the fee will make it harder for borrowers to refinance. Lower income 

borrowers, including minority borrowers, will be especially impacted, as even small increases in 

costs can jeopardize their ability to meet the 3% points and fee test and the underwriting 

requirements for GSE eligible loans.



Chartered Financial Institution Access Banks, 
as licensees chartered by federal and state 
authorities and regularly examined for compliance 

with regulations, are the only participants 
permitted access to existing Fed payment 

systems by statute. The OCC is seeking to 
expand this privilege to non-banks.

The Fed and Congress should protect consumers, 
financial institutions, and the payment system 

itself by maintaining the current restrictions to 
payment systems access.

Consumer Access ABA is a strong supporter of 
Bank On, a coalition of financial institutions, 

government officials, and federal agencies, that 
works to provide broad access to the banking 
system.

Banks are committing massive resources to 

reducing the number of unbanked and 
underbanked.

Payments in the United States
Banks provide payments systems that are fast, safe, and efficient. Consumers and businesses can 

choose to conduct transactions with confidence using direct deposit, online banking, the cards in their 
wallets, digital wallets on their mobile phones, and now real time payments. The ecosystem is diverse to 
meet the demand of its users.

.

Banks provide payments solutions to meet consumer demand for convenient and safe ways to conduct 

transactions online and in person. It isn’t just about payments. It is about trust and securing private data 
as well as protecting the actual funds as they move from account to account.  Banks know how to keep 
information safe and are subject to strict regulations and oversight to ensure that customers are protected. 
Bank payments solutions keep the economy moving. 

Faster Payments The Clearing House Real Time 
Payment (RTP) network began live transactions in 
2017. This system provides instant payment service that 

is available 24/7/365. RTP reaches 54% of bank accounts 
already and more banks are onboarding each month. The 

Federal Reserve is launching a competing faster payments 
service, FedNow, in 2023 or 2024, but it won’t be 
interoperable on Day 1.

The Fed should drive towards interoperability with RTP to 

enable a seamless payments process for all users instead 
of instead of standing up a system in a silo to the detriment 
of payment users and providers..

Digital Dollar There are Congressional proposals that 

would create a “digital dollar” where the Fed would create 
and issue cryptocurrency directly to customers. This would 
disrupt the established banking business model.

Congress should oppose the dismantling of the business 

model that generates economic growth through consumer 
and commercial lending.

Postal Banking There are Congressional proposals that 
would require the Fed to open “regular” accounts for 

individuals. Where the Fed has no presence, the US Post 
Offices would serve as banks.

Congress should oppose these inititiatives because 
allowing the U.S. Postal Service to provide banking 

services will be beyond the Postal Service’s core 
competencies, will raise a number of serious regulatory 
and consumer protection questions, and could leave 

consumers less protected than they would be at a 
regulated financial institution

Why it Matters

Last Updated: September 2020

ABA Expert Contact: Jess Sharp | jsharp@aba.com | (202) 663-5230

Recommended Action Items



Third-Party Risk Management
Increasingly, a bank’s ability to compete in the marketplace depends on its ability to leverage the expertise 

of third-party service providers.  Banks must enter into these relationships with care and manage them 
prudently.  While banks can benefit significantly from the technological capabilities and efficiencies that third 
parties provide, several challenges have emerged with respect to the third-party management function:

The increasing sophistication of the 

products and services provided by third 
parties makes it difficult for many banks to 
conduct the requisite due diligence for 
onboarding innovative, technology-focused 
service providers.

The level of detail provided in regulatory 

guidance varies across the banking agencies, 
particularly as it relates to expectations for 
entering and managing relationships with 
startup firms. 

Banks do not have access to important 

regulatory information prior to entering into 
contracts with service providers that are 
examined by the banking agencies.

Last Updated: September 2020

Vendor due diligence and oversight is 

duplicative and inefficient for both 
banks and service providers. 

ABA Expert Contacts: Krista Shonk | rkshonk@aba.com

Be open to new ideas for reducing barriers to new third-party partnerships and reducing 

inefficiencies associated with overseeing existing service providers.  

Establish a mechanism that helps banks complete efficient and robust due diligence prior to 
contracting with third parties examined by the agencies (e.g., a topical list of exam findings or risks 
identified by regulators).

Incorporate into service provider examinations a review of how the provider plans for and responds 
to innovation and changes in technology.

Describe rights and responsibilities that should be addressed in service provider contracts.  Direct 

communications on this topic to banks and third parties.

Issue third-party management guidance on an interagency basis, including expected due diligence 
and oversight of FinTechs and startup firms.

Communicate regulatory expectations so that technology firms know what will be expected and 
asked of them. 

Recommended Action Items 

These challenges exist for all institutions, but are particularly acute for community banks where 
budgets and technological expertise can be limited. Banks that are unable to adopt new 

technologies or partner with new third parties will not be able to provide the products and 

services that customers expect.

Some technology service providers, including core processors, have been unwilling to negotiate 

fair and equitable contracts and have not helped facilitate bank integration of new technology

Why it Matters



Brokered Deposits and the National Rate Cap
Enacted in 1989, Section 29 of the Federal Deposit Insurance Act (FDIA) sets restrictions on the 

acceptance of brokered deposits by institutions with weakened capital positions, and directs the FDIC to 

calculate a national rate cap, which sets a ceiling on the interest rates weaker institutions may offer on 

deposits.

In December 2018, the FDIC issued an advanced noticed of proposed rulemaking (ANPR) on brokered 

deposits and the national rate cap, subsequently issuing a proposal to modify the calculation of national 

rate in August 2019 and a proposal on the framework for defining a “deposit broker,” issued in December 

2019.

Over the 30 years the passage of Section 29, there have been significant technological and other 

developments that have fundamentally changed the business of banking and the markets in which 

banks operate. These changes include an enhanced regulatory and supervisory framework, an 

increasing diversity of financial affiliations and significant technological advancements that have 

allowed for the creation and growth of online and mobile banking. The outdated statute allows the 

FDIC to put forth a broad interpretation of who is a deposit broker, and thereby which deposits are 

brokered, leading to increased regulatory costs and supervisory bias against what, as a practical 

matter, is stable funding. With respect to the national rate cap, it is important that the national rate 

reflect a market rate so that it remains robust throughout the business and economic cycles.

Recommended Action Items

Why it Matters

Last Updated: September 2020

ABA Expert Contact: Alison Touhey | atouhey@aba.com | 202-663-5182

The FDIC’s proposals are a good first step but do not go far enough toward either establishing a 

workable definition of “deposit broker” or creating a market based rate cap. Ultimately, a 

legislative solution is required. We support Chairman McWilliams’ idea to repeal Section 

29, replacing it with asset growth restrictions for troubled banks.

Why it Matters

Do not apply Section 29’s restrictions to well capitalized institutions. Section 29 was 

intended by Congress to prevent troubled institutions from holding funds placed by third-party 

deposit brokers.

Make the definition of “deposit broker” more precise. For example by modifying the 

proposed definition of “facilitation” to make discretion over an account the primary factor 

for determining whether a person or entity is a deposit broker.

Explicitly exempt parties that the FDIC does not deem to be 

deposit brokers. Explicit exemptions would add significant clarity.

Mitigate the stigma of “classic” brokered deposits. We encourage the FDIC to take 

steps, including examiner education, to mitigate the stigma of brokered deposits.



Section 1071 Rulemaking / Small Business Lending Data 

Collection and Reporting
The Dodd-Frank Act section 1071 amended the Equal Credit Opportunity Act to require lenders to collect, 

and report to the Consumer Financial Protection Bureau, information about lending to “women owned, 
minority-owned and small businesses.” Section 1071's purpose is to facilitate the enforcement of fair lending 
laws and community development efforts. 

New data collection rules will impose additional compliance burden on banks at a time when they face 

increasing competition in the small business lending arena.  For banks, loans to small businesses hover near 
pre-recession levels, and small loans are shrinking as a share of all commercial loans and as a share of 
banks’ total assets. In addition, banks are facing increasing competition from non-bank online commercial 
lenders.  While section 1071 applies to non-banks and banks alike, banks will be regularly examined for 
compliance and data accuracy and non-banks will not face such scrutiny.  Similarly, the history of redlining 

enforcement in the mortgage context indicates that regulators and consumer groups will focus on banks' 
1071 data for evidence of redlining and pay scant attention to non-banks.  We are concerned that, rather 
than motivating banks to increase their lending to small businesses, the costs associated with the 1071 data 
collection and the anticipated reliance on statistical manipulation in fair lending supervision and enforcement 
may discourage bank lending to small businesses, particularly by community and mid-size banks. 

Why it Matters

Recommended Action Items

Last Updated: August 2020

ABA Expert Contact: Kitty Ryan | kryan@aba.com | 202-663-5478

Urge the Bureau to consult with the Small Business Administration to establish a clear and 

reasonable definition of a "small business."  Section 1071 directs the Bureau to use the Small 
Business Administration's definition of a small business, which varies by industry type and would 
require bankers to consult 39 pages of industry codes.

Ask that the FDIC, OCC and Bureau coordinate on CRA reform and other related reform 

efforts that will impact small business lending The Bureau should coordinate with the banking 
regulators on CRA reform, how the agencies plan to define a small business loan and the data 
banks must collect on such lending. Similarly, coordinate with the FDIC on revisions to the Call 
Report's definition of commercial loans.

Ask Congress to ensure that non-bank lenders will be examined for compliance with 1071 
rules, to ensure a more level playing field.

Urge the Bureau to consider appropriate exemptions for small banks.. Small banks are 

particularly disadvantaged when it comes to costly new regulations.  The Bureau should consider 
the best way to identify such banks and exempt them from the data collection and reporting 
requirements. 

The Bureau has stated it will begin the formal rulemaking process by issuing an “outline of proposals” 

for consideration by a small entity review panel mid-September 2020. At a minimum, the rules will 
require lenders to report, for each application, the loan's purpose; the amount requested and 
approved; the action taken; the census tract of the principal place of business of the applicant; the 
gross annual revenue of the business; and the race, gender, and ethnicity of the principal owners of 
the business. These data will be made public subject only to the Bureau's redactions for privacy.



Bank Secrecy Act / Anti-Money Laundering

For many years, banks have identified Bank Secrecy Act (BSA) / Anti-Money Laundering (AML) compliance as 

one of the most costly and burdensome regulations. Banking, law enforcement, and technology have 
undergone rapid change in recent years but the basic BSA/AML compliance structure is still heavily based on 
manual processing. There is a growing consensus that now is the time to update BSA, and ABA recommends 
that work focus on the following priorities:

Create a Federal Beneficial Ownership Registry 
The major challenge facing banks today is the beneficial ownership rule. The new rule sets a higher 
bar for legal-entity customers by requiring transparency about the owners and one identified 
manager, but banks have no independent means to obtain the information. A single federal registry of 

beneficial ownership information would facilitate law enforcement access to the data while also 
easing the pressure on the financial sector.

The key element in BSA reform is the creation of a beneficial ownership registry. The U.S. Treasury identified 

the lack of a requirement to collect beneficial ownership information at the time of company formation and 
after changes in ownership as one of the most significant vulnerabilities exploited by illicit actors in the United 
States. Law enforcement needs transparency into the true ownership of businesses in order to identify and 
dismantle the networks of terrorist organizations, human traffickers, and other criminal enterprises.

Another important change is enhanced information sharing. Banks invest a great deal of time and energy to 
assist law enforcement with those efforts by complying with BSA/AML requirements, but despite their efforts, 
success is limited. Better communication between law enforcement and banks and more efficient and 
streamlined reporting is needed to fight illicit finance effectively.

Support and pass the ILLICITCASH Act (S. 2563) which addresses many of the ABA 

recommendations outlined above. This bill and its companion, the Corporate Transparency Act (H.R. 
2513), which passed the House in October and which has now been included in the House National 
Defense Authorization Act for 2021, would create a federal beneficial ownership registry, which in turn 
would help alleviate bank burden while simultaneously creating a more reliable source of information 
for law enforcement. The legislation would also facilitate information sharing and take other steps to 

streamline the BSA/AML compliance process, especially improving feedback from law enforcement.

Why it Matters

Recommended Action Items 

Last Updated: September 2020

Streamline the Information Sharing Process
Better and more consistent feedback from law enforcement is critical to help banks focus resources 
efficiently and effectively. There is also a need to streamline and expand how banks may share 
information internally and with each other.

Raise the Currency Transaction Report (CTR) Threshold
The current $10,000 threshold for filing a CTR has not been changed since it was adopted in 1970. If 
adjusted using the Consumer Price Index, the threshold would have been over $65,000 in 2020. 
Congress has considered increasing the threshold to $30,000 but law enforcement opposes any 

increase, arguing that cash transactions stand out much more today than they did in 1970. Changes 
are needed to eliminate unnecessary reports.

ABA Expert Contact: Rob Rowe | rrowe@aba.com | 202-663-5029



FDIC should be encouraged to provide flexibility to banks whose size triggers new auditing standards.

Balance Sheet Growth and Regulatory Thresholds 

Despite the unplanned and largely riskless balance sheet growth, many banks are approaching or 
have exceeded regulatory asset thresholds that subject them to significant new regulatory 

requirements. Examples include: increased annual auditing requirements for banks with $500 

million and $1 billion or more; the applicability of the small bank holding company policy statement 

for bank holding companies < $3 billion; the availability of the short form call report for banks <$5 

billion; “Qualified Mortgage” status for many loans held in portfolio, presumed for banks <$10 
billion; reduced Federal Reserve dividends for Fed member banks >$10 billion in assets; a 

Community Bank Leverage Ratio (CBLR) of 9% available to banks <$10 billion (temporarily 

reduced to 8% during the pandemic crisis); the Commodity Futures Trading Commission exempted 

banks below $10 billion in assets from clearing derivatives and swaps through a CFTC registered 

derivatives clearing organization; short-form call reports during the first and third quarters for banks 
<$10 billion. In addition, as bank assets and liabilities expand without concurrent increases in 

capital, their leverage ratios deteriorate, notwithstanding the negligible increases in risk posed by 

government-guaranteed loans and increased reserves. The pandemic-related balance-sheet 

growth may dissipate quickly, but the regulatory impact could linger in some respects.

The CFTC should confirm that banks that temporarily pass the $10 billion asset threshold because of 

pandemic-response circumstances should not lose their clearing exemptions.

Why It Matters

Recommended Action Items 

Last Updated: August 2020

Since the onset of the COVID-19 pandemic, many banks have experienced significant 
unexpected balance-sheet growth. Two key reasons are rapid implementation of the 

Paycheck Protection Program (PPP), which resulted in approximately $525 billion in new 

loans in less than five months, and an influx of deposits generally, as bank customers 

conserved and increased their liquidity in the face of the pandemic.  PPP loans are fully 

guaranteed by the Small Business Administration, and their balances are expected to 
decline significantly as borrowers meet the program’s forgiveness terms. Apart from PPP 

loans, many banks are holding much of the additional deposit growth in reserves, short -

term Treasury securities, and other assets presenting extremely low risk, while loan growth 

is hampered by economic uncertainty due to the pandemic.

ABA Expert Contact: Hu Benton | hbenton@aba.com | 202-663-5042

Though some changes to these trigger thresholds would require Congressional approval, other 

changes may be within regulatory agency discretion.  State associations should identify the most 

urgent concerns for their members and urge their Congressional delegations and regulators to 

provide relief from the impacts of temporary balance sheet expansion. Examples:

Banks that experience temporary growth in assets above $10 billion should not lose the presumption 

that portfolio loans are “Qualified Mortgages,” and the CFPB should clarify its rules to prevent this 

result.

Regulators should be given flexibility to adjust the leverage ratio floor established in the Dodd-Frank 

Act to prevent capital constraints on banks’ ability to support their communities.



Benchmark Transition / LIBOR Cessation

Financial regulators have stated that they expect that LIBOR quotations will not be 

published after December 2021. The Alternative Reference Rates Committee (ARRC) 
has urged banks to prepare for LIBOR’s cessation and recommended that market 

participants use a version of the Secured Overnight Financing Rate (SOFR) in place of 

LIBOR, ideally before LIBOR cessation to avoid market disruption. 

Transition for existing transactions based on LIBOR and creating liquidity for new, non-LIBOR transactions 

present significant operational problems. Existing transactions, at least for commercial products, present a 
wide variety of fallback terms to address a LIBOR cessation, and in many cases do not contemplate 
permanent LIBOR cessation. Contractual language and regulatory requirements will complicate transition for 
legacy consumer products, though current efforts at speeding the introduction of alternative (non-LIBOR) 
consumer products will help to contain this risk. If legacy transactions have to be renegotiated or amended in 

a compressed timeframe, institutions and borrowers will face considerable operational challenges. Preventing 
losses and value transfers due to the disruption of hedge alignments adds to the operational burden, since 
hedges may have to be restructured. 

Bank customers are generally familiar with historical LIBOR behavior in a variety of market scenarios, but their 

lack of familiarity with SOFR will complicate the transition from LIBOR. Term LIBOR-based swaps and other 
derivatives are relatively liquid, but replacing them with overnight index swaps tied to SOFR will make hedging 
term assets more difficult. Moreover, a key economic risk is that bank funding costs may not bear a stable 
relationship to SOFR, which is a risk-free rate for borrowings secured by US Treasury debt. SOFR may 
decline during market stress when markets seek safety, when actual bank funding costs may be more likely to 

increase. For loans and other assets based on SOFR, lenders may experience a decrease in asset yields 
when funding costs are rising, unlike the generally closer correlation with LIBOR-indexed assets.

Why it Matters

Recommended Action Items 

Last Updated: September  2020
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Urge the Bureau and the Federal Housing Finance Agency (FHFA) to continue to play active 
roles in developing solutions for legacy and new consumer products. To date, the Bureau and 
FHFA have been very engaged with market participants, including the housing GSEs, to develop 
new non-LIBOR products. Both agencies must provide explicit positive support as financial 
institutions develop and offer these products to avoid uncertainty about regulatory risk. 

Commend the Bureau on its proposed amendments to Regulation Z (Truth in Lending Act) that 
address regulatory restrictions on replacing indices in variable rate loans and urge the Bureau 
to finalize the rule quickly and identify additional indices that meet Regulation Z standards.

Ask the Federal Reserve, FDIC, OCC, and Bureau to coordinate expectations for the institutions 
they examine as the institutions develop plans to address LIBOR cessation and the transition to 
new benchmarks. Agencies should take a consistent, thoughtful approach to examinations 
dealing with benchmark transition, including institutions’ need to educate customers.



Safety, Soundness, and Impairment

Following up on earlier interagency guidance and CARES Act statutes that “recognize the potential 

impact of the coronavirus” and provide relief related to loan modifications and CECL implementation, 
the banking agencies jointly issued examiner guidance in June that focused on the stresses caused 
by COVID-19 and the need to consider the unique, evolving, and potentially long-term nature of the 
issues before the banking industry. This guidance encourages examiners to “exercise appropriate 
flexibility in their supervisory response.”

The industry appreciates this guidance. Early discussions with bankers, however, indicate that while 
some examiners have demonstrated flexibility and understanding, there are examiners that have yet 
to embrace this more understanding supervisory posture. CARES Act relief on loan modifications and 
CECL may also expire if the pandemic continues into 2021.

Banks need flexibility as they work with their customers and support the economy through the uncertain times 

caused by this pandemic. Banks and regulators alike face difficulty in forecasting the economy’s trajectory and 
future loan performance.

Examination Clarity Banks need more specific federal banking agency guidance as to how asset 
quality, earnings, and capital will be evaluated, based on the COVID-induced recession. This is 

especially needed as regulatory relief on TDRs will effectively expire and collateral value declines 
appear less temporary, resulting in loan downgrades, nonaccrual loans and potentially dramatically 
higher credit loss allowances.

Why it Matters

Recommended Action Items 

Last Updated: September 2020
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Forbearance/Modifications The federal banking agencies should ensure that loans modified 
or placed into forbearance consistent with regulators' guidance (whether bank-initiated or 
statutorily mandated), are not the basis for supervisory downgrades in Capital, Assets, 

Earnings, or Management ratings. In particular, management ratings should take into account 
the response to COVID-19-related circumstances and the fact that this pandemic’s economic 
impact was not reasonably foreseeable.

Flexible Foreclosure/Sale Guidance Banks need guidance that provides flexibility in applying 
safety and soundness principles to include long-term workout plans, where appropriate, in addition 

to short-term forbearance, foreclosures, and sales. This guidance will be needed since many 
foreclosed properties will hit the market at the same time, impacting both banks and borrowers by 
depressing property values.

CECLThe CARES Act delay must be extended through at least 2021 and private-company alternatives 
must be considered by FASB prior to the respective 2023 effective date. CECL-related capital relief 

must recognize the differences in bank portfolios during an economic downturn, especially as they relate 
to consumer lending.



Credit Unions
The purposes of the credit union tax exemption no longer match the facts on the ground, and the credit 

union regulator continues to provide new powers that move credit unions—especially the largest credit 
unions—away from their mission.  However, a growing and respected chorus from the political right and left 
– including members of Congress, the Chair of the FDIC, and thought leaders from the Brookings Institution, 
Tax Foundation, National Taxpayers Union, and others – are raising new and important questions about this 
rapidly expanding industry.  ABA’s goal remains to level the tax, CRA, and regulatory treatment of banks 

and credit unions.  It’s time for Congress to lean in to the fight.

Congressional Oversight
We are supportive of members of Congress asking tough questions of the credit union industry.  
Several members of the House Financial Services and Senate Banking Committees have asked 
difficult questions of NCUA leadership at recent hearings, and then-Senate Finance Committee 

Chairman Orrin Hatch raised difficult questions of the NCUA and IRS last Congress.  We urge you 
to raise the continued need for CU oversight with any member of the House Financial Services, 
Senate Banking, House Ways & Means, or Senate Finance Committees. 

The credit union industry today is the story 

of two industries. At the top, more than 300 
credit unions with assets above $1 billion 
represent just 5% of the credit union 
industry, but enjoy 75% of the industry’s 
profits and tax benefit. Policymakers must 

understand that this is an unnecessary 
waste of taxpayer resources and a direct 
attack on local community banks. 

Congress must address the tax status and lack of 

CRA obligations for the largest credit unions.  
Expansion of credit union powers must come from 
Congress, not NCUA, and be tied to tax changes. 

Many credit union executives make millions – salaries 
we all finance, but do not see, because federally 
chartered credit unions are not required to file the IRS 
Form 990 that discloses executive compensation.  
Congress should require all credit unions to file this 

form, as is required of all other not-for-profits. 

Why it Matters To Your Community Recommended Action Items 

Last Updated: September 2020

Credit Unions Buying Banks
Large credit unions increasingly buying smaller taxpaying banks in an effort to expand.  More than 40 
deals have been announced since 2012, with 16 in 2019 – twice the year before.  The practice bears a 
striking resemblance to corporate inversions that generated outcry a few years ago, just without a 

need to move to the Caymans.  ABA has worked to increase public attention on these deals, and 
supported efforts by several state associations to challenge these transactions under state statutes. 

NCUA Regulatory Expansion Efforts Continue
NCUA has long offered substandard supervision of credit unions relative to bank regulation.  It recently 
proposed to allow credit unions to accept capital in the form of subordinated debt from outside 
investors, risking the structure and mission of credit unions as outside for-profit investors invest in 

institutions supposed to be not-for-profits. ABA continues to oppose NCUA expansions of credit union 
powers. 

ABA Expert Contact: Robin Cook | rcook@aba.com | 202-663-5339 



Issue House Senate OCC FDIC FRB FinCEN Treasury CFPB FHFA 
ABA Staff 
Contact 

Backup 

CURRENT POLICY PRIORITIES 

Asset Growth   X X X     Hu Benton 

Alison 
Touhey 

 
Mike 

Gullette 

Brokered 
Deposits 

National Rate 
Cap 

X X X X   X   
Alison 

Touhey 
Shaun 
Kern 

CRA X X X X X  X   
Krista 
Shonk 

Joe Pigg 

Payments  
(FedNow /  
Payments 
Charter) 

  X  X     
Steve 

Kenneally 
Jess Sharp 

QM / ATR X X     X X X Rod Alba 
Ginny 
O’Neill 

Safety, 
Soundness, and 

Impairment 
X X X X X  X   

Shaun 
Kern 

 
Mike 

Gullette 

Hu Benton 

Small Business 
Lending Data 

Collection 
(S.1071) 

X X      X  Kitty Ryan 
Ginny 
O’Neill 

Third Party Risk   X X X     
Krista 
Shonk 

Rob 
Morgan 

OTHER KEY ISSUES 

AML / BSA X X X X X X X   Rob Rowe 
James 

Ballentine 

Cannabis 
Banking 

X X X X X X X   
Sabrina 
Bergen 

James 
Ballentine 

Core Service 
Provider 

  X X X  X X  
Rob 

Morgan 
Jess Sharp 

Credit Unions X X  X X  X   
Robin 
Cook 

Ken 
Clayton 



 

Data Privacy X X     X   Bill Boger 
James 

Ballentine 

Fair Lending X X     X   Kitty Ryan Rod Alba 

Farm Credit X X        
Ed 

Elfmann 
James 

Ballentine 

Flood Insurance X X X X X   X  
Diana 
Banks 

Joe Pigg 

LIBOR X X   X   X  
 

Hu Benton 
 

 


