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WHAT'S NEW THIS MONTH 

  BNP PARIBAS SETTLEMENT: United States v. BNP Paribas, S.A. -- BNP Paribas, S.A. (BNP) pleads 
guilty to criminal charges of conspiring to evade United States (U.S.) sanctions and ordered to pay $9 
billion to federal and state authorities. 

  CITIGROUP SETTLEMENT: In re: Citigroup, Inc. -- Citigroup Inc. (Citigroup) agrees to pay $7 billion to 
federal and state authorities to settle allegations involving Citigroup’s securitization and issuance of toxic 
Residential Mortgage-Backed Securities (RMBS) before the 2008 financial crisis. 

  MONEY MARKET FUND REFORM : The United States Securities & Exchange Commission (SEC) 
approves amendments to rules governing money market funds by requiring institutional money market 
funds to operate with a floating net asset value (NAV) and allowing the imposition of liquidity fees and 
redemption gates. 

  ASSESSMENT FEES : The Office of the Comptroller of the Currency (OCC) finalizes a rule that raises 
fees on national banks and federal savings associations (FSAs) with total assets over $40 billion. 

  FAIR HOUSING ACT : City of Miami v. Bank of America, Corp. -- The United States District Court for the 
Southern District of Florida dismisses a lawsuit against Bank of America Corp. (Bank of America) involving 
allegations that Bank of America engaged in discriminatory mortgage lending by disproportionately 
foreclosing on loans to minority borrowers in minority neighborhoods. 

  BANKRUPTCY LAW: In re: Madoff Securities -- The United States District Court for the Southern 
District of New York rules that exterritorial asset transfers are not within the scope of United States 
Bankruptcy Code Section 550(a)(2). 

  PROPOSED BITCOIN REGULATIONS : The New York Department of Financial Services (DFS) issues 
a proposal to regulate Bitcoin in accordance with anti-money laundering and consumer protection controls 
to promote transparency and combat illegal activity.  

 

United States v. BNP Paribas, S.A. 
BNP PLEADS GUILTY TO EVADING U.S. SANCTIONS AND PAYS $9 BILLION  
Date: June 27, 2014 

Issue: Whether a $8.9 billion plea agreement was sufficient given the criminal charge and the alleged 
misconduct of BNP.  

Case Summary: In a record $8.9 billion settlement with federal and state authorities, BNP plead guilty to 
criminal charges of conspiring to evade U.S. sanctions in violation of the International Emergency 
Economic Powers Act and Trading with the Enemy Act. BNP operated an illegal cross-border financing 



business that processed thousands of illicit transactions in the United States on behalf of financial 
institutions in Sudan, Iran, and Cuba.  

According to the statement of facts filed in the plea agreement, BNP engaged in an elaborate scheme to 
circumvent U.S. sanctions in order to disguise their involvement from U.S. regulators, which included: (1) 
stripping out any reference to the sanctioned countries from U.S. dollar wire transfers and U.S. dollar-
clearing credit facilities; and (2) utilizing unaffiliated, non-U.S. “satellite banks” to facilitate the transfer of 
U.S. dollars to the sanctioned financial institutions.  

BNP processed approximately $6.4 billion on behalf of sanctioned Sudanese financial institutions from 
2006 through 2007. The letters of credit provided by BNP to the Sudanese financial institutions represented 
one quarter of all exports and a fifth of imports for Sudan, ninety percent of which was denominated in U.S. 
dollars. Despite repeated warnings from multiple BNP compliance officers that processing the transactions 
for the Sudanese financial institutions violated U.S. sanctions, BNP deliberately continued to engage in the 
illicit conduct. BNP similarly processed approximately $1.7 billion on behalf of sanctioned Cuban financial 
institutions from 2004 through 2007 and admittedly described its intent to disguise its misconduct from U.S. 
regulators as “cavalier.” BNP similarly processed approximately $650 million for an Iranian petroleum 
company based in Dubai from 2006 through 2012. Despite agreeing to commence an internal investigation 
in 2010 into its compliance with U.S. sanctions and cooperate fully with the DOJ and New York authorities, 
BNP continued to deliberately evade U.S. sanctions and process the illicit transactions.  

The joint federal-state plea agreement requires BNP to pay a total joint forfeiture worth $8.9 billion to the 
DOJ, which includes: (1) settling with the New York County District Attorney to falsifying business records; 
(2) agreeing to a cease-and-desist order with the Board of Governors of the Federal Reserve System to 
ensure remedial steps are taken to rectify its compliance program and paying a monetary penalty worth 
$508 million as part of the total joint forfeiture; (3) settling with the DFS to terminate or separate thirteen 
employees from the bank, including the Group Chief Operating Officer and other senior executives; 
suspending for one year its U.S. dollar-clearing operations at business lines where the misconduct 
occurred; and paying a monetary penalty worth $2.3 billion as part of the total joint forfeiture; and (4) paying 
a fine issued the Treasury Department’s Office of Foreign Assets Control worth $963 million as part of the 
total joint forfeiture.  

Bottom Line: The BNP settlement highlights the DOJ’s ongoing efforts to punish financial institutions and 
its desire to recover some of the bank-related revenues it lost leading up to the 2008 financial crisis. This 
settlement is also unusual because the DOJ in general does not make termination of specific employees a 
requirement of bank settlements.  

Documents: 
Plea Agreement  

 

In re: Citigroup, Inc. 
CITIGROUP SETTLES FOR $7 BILLION  
Date: July 14, 2014 

Issue: Whether a $7 billion settlement was sufficient given the alleged misconduct of Citigroup. 

Case Summary: In a $7 billion joint settlement with federal and state authorities, Citigroup agreed to 
resolve claims involving Citigroup’s securitization and issuance of toxic Residential Mortgage Backed 
Securities (RMBS) leading up to the 2008 financial crisis. 

According to the statement of facts filed in the settlement agreement, Citigroup admitted that it 

http://www.aba.com/Tools/Function/Legal/Public/edocketdocs/062714BNP.pdf


misrepresented to investors the quality of the underlying pools of loans it securitized. Prior to securitization, 
Citigroup relied on a consultant to review samples of the loans for credit, compliance and valuation due 
diligence. In 2006 and 2007, the consultant graded over 44 percent of the sample loans at risk of default 
and not in compliance with laws and regulations. Citigroup admitted that in certain instances its employees 
disregarded the ratings and even persuaded the consultants to change their ratings for those loans. 
Citigroup also admitted that prior to issuance of the RMBS in 2007, Citigroup discovered the loan pools it 
acquired from an acquisition failed to adhere to its underwriting guidelines and were graded as high risk. 
Despite the discrepancies with the loans, Citigroup still purchased and securitized the loan pools as part of 
their RMBS. 

The settlement agreement requires Citigroup to pay $7 billion to resolve the ongoing investigation of its 
mortgage securitization practices, which includes: (1) paying a penalty worth $4 billion to the DOJ; (2) 
paying a penalty worth $500 million to the FDIC and the California, Delaware, Illinois, Massachusetts, and 
New York attorney generals; and (3) paying $2.5 billion in consumer relief. The settlement agreement does 
not absolve Citigroup or its employees from facing future criminal charges. 

Bottom Line: Similar to recent DOJ settlements with other big banks, no Citigroup executives were named 
in the settlement or accompanying statement of facts. The Citigroup settlement parallels the DOJ’s $13 
billion settlement with JPMorgan Chase & Co. in November 2013. 

Documents: 
Settlement Agreement  

 

SEC ADOPTS MONEY MARKET FUND REFORMS 
Date: July 23, 2014 

Issue: Whether the SEC’s adopted amendments are sufficient to reduce the susceptibility of runs on 
money market funds while still protecting its utility for investors. 

Case Summary: The SEC approved amendments to Rule 2a-7 and other rules that govern institutional 
prime money market mutual funds (funds) under the Investment Company Act of 1940. 

First, the rules require funds to establish a floating net asset value (NAV) for sales and redemptions, 
instead of the current practice of fixing the NAV at $1 per share; government and retail funds are exempt 
from this requirement. Second, the rules increase responsibility for the fund’s Board of Directors by 
empowering the board to temporarily gate redemptions and impose redemption fees of up to two percent 
when a fund’s weekly liquidity falls below 30 percent of its total assets. Third, the rules contain changes for 
enhanced diversification, strengthening disclosure and stress tests, and updated reporting for the funds. 

The floating NAV and new fees and gates take effect two years after publication in the Federal Register, 
while the new reporting requirements take effect 9-18 months after publication. The Department of 
Treasury and the Internal Revenue Service also issued rules in conjunction with the SEC’s reform 
amendments by providing tax relief that will eliminate significant costs of the floating NAV requirements. 

Bottom Line: The amendments begin a new phase of the regulation of money market funds that has 
permeated the investment management industry since the 2008 financial crisis. 

Documents: 
Final Rule  

http://www.aba.com/Tools/Function/Legal/Public/edocketdocs/071414Citigroup.pdf
http://www.aba.com/Tools/Function/Legal/Public/edocketdocs/072314SECRule.pdf


 

OCC RELEASES FINAL RULE IMPLEMENTING ASSESSMENT FEE INCREASE 
Date: July 9, 2014 

Issue: Whether the Office of the Comptroller of the Currency's (OCC) final rule increasing assessment fees 
on banks and federal savings associations (FSAs) with $40 billion or more in assets is justified. 

Case Summary: The OCC published a final rule to raise assessment fees on national banks and FSAs 
with total assets over $40 billion. 

Under the final rule, the increase in assessments will range from 0.32 percent to 14 percent, depending on 
the total assets of the institution reflected in the Federal Deposit Insurance Corporation’s Consolidated 
Report of Condition and Income on June 30, 2014. The average increase in assessments for affected 
banks and FSAs will be 12 percent. The final rule does not increase assessment rates for banks and FSAs 
with $40 billion or less in total assets. 

The increase in assessments for banks and FSAs with more than $40 billion in assets reflects new 
supervisory and regulatory initiatives requiring additional resources for large bank supervision and 
regulation arising from the Dodd-Frank Act. The OCC justified the increase in fees because the increase 
represents a small percentage of return on assets for large institutions, as compared to smaller institutions 
where the increase could strain their resources. 

Bottom Line: The final rule is effective on August 8, 2014. 

Documents: 
Final Rule  

 

City of Miami v. Bank of America, Corp. 
BANK OF AMERICA DISMISSED FROM MORTGAGE DISCRIMINATION SUIT 
Date: July 11, 2014  

Issue: Whether Bank of America engaged in discriminatory mortgage lending in violation of the Fair 
Housing Act. 

Case Summary: United States District Court for the Southern District of Florida Judge William P. 
Dimitrouleas dismissed a lawsuit against Bank of America involving allegations that Bank of America 
violated the Fair Housing Act. 

Plaintiff, the city of Miami (Miami), sued Bank of America alleging that Bank of America intentionally 
engaged in discriminatory mortgage lending by disproportionately foreclosing on loans to minority 
borrowers in minority neighborhoods. Miami also alleged that Bank of America disproportionately served 
minority communities with predatory loans resulting in “reverse redlining,” which Miami claimed caused 
financial harm to the City. Bank of America argued that: (1) Miami lacked standing to sue because Miami 
could not demonstrate harmful, concrete injuries resulting from discriminatory conduct; and (2) macro-
economic issues affected the foreclosure rates contrary to plaintiff’s discriminatory assertions. Miami 
sought damages based on the expenditures of providing municipal services to the vacant properties that 
were foreclosed. 

The district court ruled in favor of Bank of America, holding that Miami lacked standing to bring a FHA 

http://www.aba.com/Tools/Function/Legal/Public/edocketdocs/070914OCCFinalRule.pdf


lawsuit because Miami alleged only economic injuries that were not grounded on a racial interest. The 
district court also held that Miami failed to demonstrate that Bank of America’s alleged discriminatory 
lending practices caused the foreclosures to occur. The district court explained that Miami’s vague 
allegations of harm, which included a nationwide statistical analysis of creditworthiness for African-
American borrowers, were insufficient to prove both intentional discrimination and disparate impact claims 
under the FHA. 

Bottom Line: Wells Fargo, Inc., Citigroup, Inc., and JPMorgan Chase & Co. also face similar lawsuits by 
Miami over alleged discriminatory mortgage lending practices.  

Documents: 
Order  

 

In re: Madoff Securities 
JUDGE RAKOFF SHIELDS FOREIGN INVESTORS FROM MADOFF TRUSTEE SUIT 
Date: July 7, 2014  

Issue: •Whether exterritorial asset transfers are within the scope of United States Bankruptcy Code 
Section 550(a)(2). 

Case Summary: United States District Court for the Southern District of New York Judge Jed Rakoff ruled 
that exterritorial asset transfers are not within the scope of United States Bankruptcy Code Section 
550(a)(2). 

After the collapse of Bernard L. Madoff Investment Securities LLC (BLMIS) resulting from Madoff’s 
fraudulent Ponzi scheme, the BLMIS “feeder funds” located in the Cayman Islands and British Virgin 
Islands liquidated. Plaintiff Irving Picard, trustee to the defunct BLMIS, filed multiple suits against the 
consolidated defendants seeking to recover billions of dollars in earnings from the subsequent transfers of 
the “feeder funds” to the institutional investors overseas. 

Picard argued that Congress intended for the Bankruptcy Code to apply extraterritorially by defining a 
debtor’s property as “wherever located and by whomever held,” since a contrary interpretation would permit 
U.S. debtors to fraudulently transfer their assets offshore and then retransfer those assets to avoid the 
reach of U.S. bankruptcy law. The consolidated defendants contended that section 550(a)(2) does not 
apply extraterritorially and does not reach subsequent foreign transfers that occurred outside the United 
States. 

Judge Rakoff ruled in favor of the consolidated defendants, holding that Section 550(a)(2) does not apply 
extraterritorially for the recovery of solely foreign asset transfers. Judge Rakoff determined that the 
precedent set forth under the U.S. Supreme Court case Morrision v. National Australia Bank Ltd., which 
held that the Securities Exchange Act does not apply extraterritorially, applied forcefully to bankruptcy law 
because U.S. laws should not be interpreted under an international scope. Judge Rakoff explained that 
tangential connections to the U.S. are not sufficient to trigger domestic application of a statute, explaining 
that foreign jurisdictions have their own bankruptcy law and have a greater interest in applying their own 
laws. While acknowledging the potential for a debtor to fraudulently transfer assets offshore to avoid U.S. 
bankruptcy law, Judge Rakoff ruled that this concern was not sufficient to impose U.S. bankruptcy law on 
foreign courts handling BLMIS feeder liquidations. 

Bottom Line: Judge Rakoff’s decision should give comfort to foreign investors that the proceeds of their 
indirect investments in U.S. companies will not be returned under U.S. bankruptcy law. However, if 

http://www.aba.com/Tools/Function/Legal/Public/edocketdocs/071114BankofAmerica.pdf


appealed there is a good chance the Second Circuit may review this decision. 

Documents: 
Opinion  

 

NEW YORK PROPOSES BITCOIN REGULATIONS 
Date: July 17, 2014  

Issue: Whether the proposed New York regulations of Bitcoin are sufficient to govern the technical 
framework of a digital currency. 

Case Summary: The New York Department of Financial Services (DFS) issued a proposal for a regulatory 
framework to impose anti-money laundering and consumer protection controls on Bitcoin businesses in 
order to promote transparency and combat illegal activity. 

According to the proposal, the requirements for the Bitcoin licenses include: (1) safeguarding consumer 
assets by maintaining a bond or trust account in United States dollars; (2) providing Bitcoin receipts; (3) 
establishing and maintaining written policies and procedures to resolve consumer complaints; (4) anti-
money laundering compliance, which includes verification of account holders and reporting suspected fraud 
of illicit activity; (5) maintaining a cyber security program to identify internal and external cyber risks; (6) 
creating the roles of Chief Information Security Officer and Compliance Officer for the licensee; (7) creating 
independent DFS investigations; (8) quarterly DFS financial statements; (9) DFS capital requirements 
based on the licensee’s total assets and liabilities; (10) creating a business continuity and recovery plan; 
and (11) requiring notification of emergencies or disruptions in operations that may have a significant 
adverse affect on the licensee. 

The proposed licensing requirements apply to any business receiving or transmitting Bitcoin on behalf of 
consumers; any business securing, storing or maintaining control of Bitcoin; and any business involved in 
retail conversion of currency to Bitcoin. The proposed licensing requirements would not be required for 
merchants or consumers that purchase goods and services entirely with Bitcoin or are already licensed 
under the New York Banking Law. 

Bottom Line: The proposed regulations will be published in the New York State Register’s July 23, 2014 
edition, which begins a 45-day public comment period. 

Documents: 
Proposed Regulations  
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