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WHAT'S NEW THIS MONTH 

  TELEPHONE CONSUMER PROTECTION ACT: Lynn Breslow v. Wells Fargo Bank, N.A. -- The 

Eleventh Circuit rules that a “called party” under the Telephone Consumer Protection Act (TCPA) is defined 

as the subscriber of the phone service and not the intended recipient of the phone call. 

  FAIR HOUSING ACT: Texas Department of Housing & Community Affairs v. Inclusive Communities 

Project -- The United States Supreme Court has another opportunity to resolve whether disparate impact 

claims are permissible under the Fair Housing Act (FHA). 

  SUNTRUST SETTLEMENT: United States et al. v. SunTrust Mortgage, Inc. -- SunTrust Mortgage, Inc. 

(SunTrust) agrees to pay $948 million to federal and state authorities involving unfair and deceptive 

practices in connection with its mortgage servicing, origination, and bankruptcy misconduct. 

  CITIGROUP SETTLEMENT: Securities & Exchange Commission v. Citigroup Global Markets, Inc. -- The 

Second Circuit vacates Judge Jed Rakoff’s order rejecting a “neither admit nor deny” settlement between 

the Securities and Exchange Commission (SEC) and Citigroup Global Markets, Inc. (Citigroup), preserving 

the SEC’s authority to craft settlements that do not require an admission of liability by the target. 

  RECESS APPOINTMENTS CLAUSE: National Labor Relations Board v. Noel Canning -- The United 

States Supreme Court rules that President Barack Obama unlawfully exercised his authority under the 

Recess Appointments Clause when he appointed three individuals to the National Labor Relations Board 

(Board) during a recess that was not a sufficiently long enough period to trigger the President's recess-

appointment authority. 

  PATENT LAW:  

Limelight Networks, Inc. v. Akamai Technologies, Inc. et al. -- The United States Supreme Court made it 

harder for a patent holder to prove infringement by a group of businesses when no individual business fully 

infringed on the patent. 

 

Alice Corp. v. CLS Bank International -- The United States Supreme Court rules that abstract software 

patents designed to lessen settlement risk are not patent eligible.  

 

Lynn Breslow v. Wells Fargo Bank, N.A. 
ELEVENTH CIRCUIT DEFINES “CALLED PARTY” UNDER TCPA  



Date: June 5, 2014 

Issue: The definition of a “called party” under the TCPA.  

Case Summary: The United States Court of Appeals for the Eleventh Circuit affirmed the United States 
District Court for the Southern District of Florida’s definition of “called party” to mean the subscriber of the 
phone service and not the intended recipient.  

Plaintiff Lynn Breslow brought this action alleging that Wells Fargo violated the TCPA for making 
automated debt collection calls without his consent. Wells Fargo contended that the intended recipient of 
the autodialed debt collection calls had consented to be called on that number, but unbeknownst to Wells 
Fargo, that number had been reassigned to Breslow. First, Wells Fargo argued that calls regarding debt 
collection are not subject to the TCPA’s separate restrictions on telephone solicitations. Second, Wells 
Fargo argued it received “express prior consent” from the former customer, so plaintiff was considered a 
“called party” under the TCPA.  

On April 26, 2012, the district court granted partial summary judgment in favor of Breslow, concluding that 
he was not considered a “called party” under the TCPA. The court reasoned that if a “called party” would be 
construed to mean the “intended recipient”, then consumers who acquired new cellular phone numbers 
would bear the burden to determine whether the prior owner gave consent to be called by any lending 
institutions. In comparison, if a “called party” was the “actual recipient,” then companies who made 
automated calls would bear the burden to verify the accuracy of their account records. The court concluded 
that lending institutions like Wells Fargo should bear this responsibility.  

The Eleventh Circuit affirmed the district court’s ruling, concluding that a “called party” was limited to the 
subscriber of the phone service. The court’s opinion relied on analyzing the legislative history of the term 
“called party” for a statutory construction in its affirmance. The court additionally relied on the Seventh 
Circuit’s definition of “called party” in Soppett v. Enhanced Recovery Co., which held a “called party” 
“unmistakably denotes[s] the current subscriber.”  

Bottom Line: Approximately 37 million cell phone numbers are reassigned annually, so the Eleventh 
Circuit’s construction of the term “called party” places a significant burden on the caller/autodialer.  

Documents: 
Eleventh Circuit Opinion  

 

Texas Department of Housing & Community Affairs v. Inclusive Communities Project 
SUPREME COURT WILL HEAR DISPARATE IMPACT DISPUTE  
Date: May 13, 2014 

Issue: Whether disparate impact claims are permissible under the FHA. 

Case Summary: The Texas Department of Housing & Community Affairs (TDHC) filed a petition for writ of 
certiorari to the United States Supreme Court asking to resolve the issue whether disparate impact claims 
are permissible under the FHA, and if so, what burdens of proof should apply. 

Respondent Inclusive Communities Project, Inc. (ICP) sued TDHC alleging that TDHC disproportionately 
approved Low-Income Housing Tax Credits (LIHTC) in predominantly African-American neighborhoods but 
disproportionately denied LIHTC in predominately Caucasian neighborhoods. ICP argued that the TDHC 
allocation program perpetuated segregated housing in Dallas and had a disparate impact on African-
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Americans trying to relocate to the more affluent, predominately Caucasian neighborhoods. 

After a bench trial on the merits, the district court ruled in favor of ICP. First, the court held that ICP 
established a disparate impact claim because “TDHC approved tax credits for 49.7% of proposed non-
elderly units in 0% to 9.9% Caucasian areas, but only approved 37.4% of proposed non-elderly units in 
90% to 100% Caucasian areas.” Second, the court held that TDHC failed to provide evidence supporting 
less discriminatory alternatives to the challenged allocation.” The court concluded that TDHC could not 
allocate LIHTC “in a matter that is objective, predictable, and transparent . . . without disproportionately 
approving LIHTC in predominantly minority neighborhoods and disproportionately denying LIHTC in 
predominantly Caucasian neighborhoods." 

On appeal, the United States Court of Appeals for the Fifth Circuit reversed and remanded for further 
proceedings. The Fifth Circuit adopted the burden-shifting approach found in HUD’s new disparate impact 
rule, which was the first circuit to apply this rule since it became effective on March 18, 2013. The HUD rule 
codified liability in housing discrimination cases under the FHA based on a disparate-impact theory and 
outlined a three-part burden-of-proof test, which provided that: (1) plaintiff must first prove discrimination by 
showing a challenged practice causes a discriminatory effect; (2) defendant must prove the challenged 
practice is necessary to achieve one or more substantial, legitimate, nondiscriminatory interests; and (3) 
plaintiff must then show the defendant’s interests could be served by another practice has a less 
discriminatory effect. 

TDHC argued in its petition the Supreme Court should grant certiorari because the scope of disparate-
impact liability is far-reaching. A variety of disparate-impact suits have been brought in federal courts over 
the past sixteen months affecting a wide range of government and business decisions, which include 
zoning decisions, occupancy limits to the closing of homeless shelters, garbage collection frees, and 
disaster recovery efforts. TDHA also argued its petition is ripe for review because the Court previously 
granted certiorari twice to resolve whether disparate-impact claims are permissible under the FHA, but in 
both cases, the parties settled before oral argument. 

Bottom Line: Responses to the petition are due July 16, 2014. It is rumored that unlike the Magner and 
Mt. Holly cases, the Texas officials involved in this case will refuse to settle, making it more likely that the 
Court will hear this case. 

Documents: 
TDHC Petition  

 

United States et al. v. SunTrust Mortgage, Inc. 
SUNTRUST SETTLES FOR $948 MILLION 
Date: June 17, 2014 

Issue: Whether a $948 million joint federal-state settlement was sufficient given the admitted misconduct of 
SunTrust. 

Case Summary: In a $948 million joint federal-state settlement, SunTrust admitted to engaging in unfair 
and deceptive practices in connection with its mortgage servicing, origination, and bankruptcy misconduct 
in violation of the Consumer Financial Protection Act, False Claims Act, and the Financial Institutions 
Reform, Recovery, and Enforcement Act. 

SunTrust admitted that between January 2006 and March 2012, it originated and underwrote insured 
mortgages that did not comply with FHA requirements. SunTrust also admitted that multiple audits 
disseminated to its management demonstrated significant inadequacies in its origination, underwriting, and 
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quality control processes for 50 percent or more of its FHA-insured mortgages. SunTrust’s unfair and 
deceptive practices included, inter alia: (1) failing to provide sufficient oversight and management of their 
servicing and loan mediation processes to engage in loss-mitigation efforts, such as charging unauthorized 
fees for default-related services, imposing force-placed insurance, failing to adequately maintain accurate 
account statements, and providing false information to consumers about the status of loss mitigation review 
and foreclosure proceedings; (2) failing to implement an effective quality control program, such as providing 
false certifications it had a properly established a functioning quality control program, failing to adequately 
review early payment defaults, and failing to dedicate sufficient staff for quality control; and (3) failing to 
provide sufficient oversight and management of their bankruptcy and foreclosure procedures, such as 
“robosigning” affidavits, filing pleadings without required itemizations for principal, interest, fees, escrow 
amounts, and/or advances, commencing collection activities against the debtor without court authorization, 
and failing to promptly and accurately apply payments resulting in inaccurate loan accounting and 
inaccurate allegations of loan defaults. 

The settlement agreement requires SunTrust to pay $948 million, which includes $418 million to resolve 
potential liability under the False Claims Act, $500 million in relief to borrowers in the form of reducing the 
principal on mortgages for borrowers who are at risk of default, and $40 million to resolve its servicing 
practices. 

Bottom Line: The SunTrust agreement parallels the $25 billion joint federal-state settlement reached in 
early 2012 between Bank of America, JP Morgan Chase, Wells Fargo, Citibank, and GMAC. 

Documents: 
Consent Judgment  

 

Securities & Exchange Commission v. Citigroup Global Markets, Inc. 
SECOND CIRCUIT SEC-CITIGROUP SETTLEMENT 
Date: June 4, 2014 

Issue: Whether the district court abused its discretion by rejecting a “neither admit nor deny” settlement on 
the grounds that it failed to adequately serve the public interest. 

Case Summary: The United States Court of Appeals for the Second Circuit vacated United States District 
Court for the Southern District of New York Judge Jed Rakoff’s order rejecting a proposed settlement 
offered by the SEC in connection with its enforcement action against Citigroup. 

Following a four-year investigation, the SEC filed a civil action against Citigroup alleging that it violated 
Section 17(a) and (3) of the Securities Act of 1933 by negligently representing to investors its role in 
structuring and marketing a collateralized debt obligation (CDO), which allegedly included poor-quality 
mortgage-backed securities. According to the SEC, Citigroup allegedly took a short position on the CDO 
and illicitly profited close to $160 million. Citigroup agreed to settle the charges, which included paying a 
$285 million fine; being permanently enjoined from future violations of the securities laws; and establishing 
stricter procedures to prevent future violations. 

Judge Rakoff rejected the proposed settlement and ordered the matter to be set for trial. In rejecting the 
settlement, Judge Rakoff broke with longstanding judicial deference to SEC settlements and challenged the 
fundamental assumptions behind the SEC’s approach to enforcing securities laws. Judge Rakoff criticized 
the SEC’s policy of permitting defendants to enter into consent judgments without admitting or denying the 
allegations in the complaint as “hallowed by history but not by reason.” Judge Rakoff concluded the 
proposed consent decree was not “fair, [] reasonable, [] adequate, []or in the public interest . . . because it 
[did] not provide the Court with a sufficient evidentiary basis to know whether the requested relief is 
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justified.” Judge Rakoff opined that the SEC asked the court to become a “mere handmaiden to a 
settlement privately negotiated on the basis of unknown facts, while the public is deprived of ever knowing 
the truth in a matter of obvious public importance.” 

The Second Circuit vacated Judge Rakoff’s order and ruled that the district court abused its discretion in 
applying an incorrect legal standard by requiring the SEC to establish the truth of the allegations in the 
complaint. The Second Circuit concluded that the district court abused its discretionary power by reviewing 
the consent decree for “adequacy”; requiring an admission of liability as a condition for approving a 
settlement; and ruling that the public was “disserved” because it disagreed with the SEC’s settlement 
policy. The Second Circuit explained that it is not within the purview of the district court to demand “cold, 
hard, solid facts established by either admissions or by trials.” The Second Circuit emphasized that 
“[a]bsent a substantial basis in the record for concluding the proposed consent decree does not meet these 
requirements, the district court is required to enter the order.”  

Bottom Line: Although the Second Circuit affirmed the SEC’s authority to craft settlements that do not 
require an admission of liability, the SEC claimed that it will curtail its use. 

Documents: 
Second Circuit Opinion  

 

National Labor Relations Board v. Noel Canning 
SUPRME COURT REJECTS PRESIDENT OBAMA'S RECESS APPOINTMENTS 
Date: June 26, 2014  

Issue: Whether President Obama lawfully exercised his authority under the Recess Appointments Clause 
by appointing three individuals to the Board during an intra-session Senate recess. 

Case Summary: The United States Supreme Court issued a decision ruling the President improperly 
exercised his power under the Recess Appointments Clause of Article II, Section 2, Clause 3 of the United 
States Constitution and invalidated his attempted recess appointments to the Board. 

On January 4, 2012, the President invoked his recess-appointment power and appointed three members to 
the Board. The appointments occurred in between pro forma Senate sessions, during which the Senate, by 
unanimous agreement, met every third business day during an intra-session Senate recess from December 
20, 2011 to January 23, 2012. 

On February 8, 2012, a three-member panel of the Board issued an order ruling Noel Canning engaged in 
unfair labor practice in violation of the National Labor Relations Act. Canning petitioned the United States 
Court of Appeals for the District of Columbia Circuit for review, arguing the Board’s order was invalid from 
its inception because the President exceeded the scope of his authority under the Recess Appointments 
Clause with appointing the members in between pro forma sessions. 

On January 25, 2013, the D.C. Circuit held that the President unlawfully exercised his recess-appointment 
power and ruled his appointments to the Board were invalid. The D.C. Circuit held that the President’s 
authority under the Recess Appointments Clause is restricted to inter-session recesses, which occur 
between the end of one session of Congress and the beginning of the next, and the President has no 
power to make recess appointments during intra-session recesses, which occur during the course of a 
session. The D.C. Circuit reasoned that the Recess Appointments Clause’s phrase “the Recess” indicated 
the framers of the Constitution intended to limit the recess-appointment power to a specific recess rather 
than apply it to recesses as a class. The D.C. Circuit further limited the scope of the President’s recess-
appointment power by ruling that during an inter-session recess, the President may not fill a vacancy 
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unless that vacancy first arose during the same recess. 

In a unanimous decision, the Supreme Court affirmed the D.C. Circuit Court’s ruling that the President 
lacked the authority to make the appointments, but the Court took a broader view of recess appointment 
power, concluding that the appointments were invalid because the Senate was holding pro forma sessions 
every three days at the time. First, the Court held that Appointments Clause applies to both inter-session 
and intra-session recesses unless the intra-session recess is not of “substantial length.” The Court 
explained that any recess shorter than three days is not long enough to make a recess appointment 
necessary, and any recess that is longer than three days but shorter than ten days is "presumptively too 
short” to necessitate a recess appointment. The Court concluded that the Senate was not actually in recess 
between January 3 and 6, 2012 because the short break was not of substantial length. Second, the Court 
held that the Recess Appointments Clause applies to vacancies that occur both during and prior to the 
recess in question. Third, the Court held that the Senate is in session when it declares, but the Senate 
must retain the capacity to conduct Senate business. 

Bottom Line: The Court's decision requires the Board to re-decide hundreds of cases that had been 
decided by the recess appointments. Since Director Cordray, however, was subsequently confirmed by the 
Senate, this decision will not significantly affect the CFPB.  

Documents: 
Supreme Court Decision  

 

Limelight Networks, Inc. v. Akamai Technologies, Inc. et al. 
SUPREME COURT REJECTS INDUCTMENT LIABILITY WITHOUT A DIRECT INFRINGER 
Date: June 2, 2014  

Issue: Whether Limelight is liable for induced infringement of Akamai’s patent without a showing of direct 
infringement. 

Case Summary: The United States Supreme Court issued a decision in a complicated patent case holding 
that a defendant is not liable for inducing infringement of a patent without a showing of direct infringement. 

Respondent the Massachusetts Institute of Technology (MIT) holds a patent claiming a method of 
delivering electronic data using a content delivery network (CDN), and Akamai is the exclusive licensee of 
the patent. The patent is designed to alleviate internet congestion by redirecting a customer’s request for a 
web page to an alternate server that modified the web page and maintained a copy of the same content. 
The patent is intended for Akamai to “tag”, or designate which components to be stored on its servers, in 
order to increase the speed for web browsing. Petitioner Limelight also markets a service using a CDN 
similarly to Akamai, but rather than modifying the web pages itself, Limelight instructs its customers to do 
their own tagging. 

In 2006, Akamai sued Limelight for infringement of the patent and was initially awarded $40 million in 
damages by the jury. After the verdict, the United States Court of Appeals for the Federal Circuit issued a 
ruling in another case, Muniauction Inc. v. Thomson Corp., which held that “direct infringement requires a 
single party to perform every step of a method claim.” Based upon that ruling, and because the “tagging” 
step was performed by Limelight’s customers, rather than Limelight itself, the district court granted 
judgment of non-infringement to Limelight. 

On appeal, a unanimous Federal Circuit panel affirmed the judgment of non-infringement. The Federal 
Circuit then granted en banc review and vacated the panel decision, reversing the district court’s decision 
and remanding for further proceedings. The en banc court shifted its approach and held that Limelight may 
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be liable for induced infringement because Limelight performed some steps of the patented process and 
actively induced their clients to commit the remaining steps. The en banc court wrote, “if a party knowingly 
induced others to commit the acts necessary to infringe the patent . . . there is no reason to immunize the 
inducer from liability for indirect infringement simply because the parties have structured their conduct so 
no single defendant has committed all the acts necessary to give rise to liability for direct infringement.” 

In a unanimous decision, the Supreme Court overturned the Federal Circuit ruling, holding that Limelight 
was not liable for induced infringement without a showing of direct infringement. First, the Court held that 
“the Federal Circuit’s analysis fundamentally misunderst[ood] what it mean[t] to infringe a method patent . . 
. a patent is not infringed unless all the steps are carried out.” Second, the Court held that in order for a 
patent process to be violated, all the steps must be attributable to the defendant, either because the 
defendant actually performed those steps or directed others who performed them. 

Bottom Line: The Supreme Court’s decision made it harder for a patent holder to prove infringement by a 
group of businesses when no individual business fully infringed on the patent. This allows alleged infringers 
to evade liability by dividing performance of the patent’s steps with others that the defendant neither directs 
nor controls. 

Documents: 
Supreme Court Decision  

 

Alice Corp. v. CLS Bank International 
SUPREME COURT LIMITS THE SCOPE ON SOFTWARE PATENTS 
Date: June 19, 2014  

Issue: Whether computer software patents designed to lessen settlement risk in financial transactions are 
too abstract for patenting. 

Case Summary: The United States Supreme Court issued a decision holding that computer software 
patent claims for mitigating risk in financial transactions are too abstract for patenting and therefore 
ineligible under 35 U.S.C. § 101. 

Petitioner Alice Corp. (Alice) holds multiple computer software patents for mitigating “settlement risk” in 
financial transactions. The patents are designed to hedge transaction risks through electronic “shadow” 
accounts that are linked to real-world bank accounts. Respondent CLS filed suit against Alice seeking 
declaratory judgment that the claims in Alice’s patents are ineligible. 

The District Court for the District of Columbia ruled in favor of CLS. The district court reasoned that Alice’s 
claims “are directed to an abstract idea of employing an intermediary to facilitate simultaneous exchange of 
obligations in order to minimize risk” and therefore patent ineligible. On appeal, a divided panel of the 
United States Court of Appeals for the Federal Circuit initially overturned the district court’s ruling. The 
Federal Circuit then granted en banc review and vacated the panel decision, affirming the district court’s 
decision in a one-paragraph per curiam opinion. In light of the Federal Circuit’s decision generating seven 
opinions from the 10-person panel, the Supreme Court granted Alice’s petition for writ of certiorari. 

In a unanimous decision, the Supreme Court affirmed the Federal Circuit’s ruling, holding a “mere recitation 
of a generic computer cannot transform a patent-ineligible abstract idea into a patent-eligible invention.” 
The Court relied on its recent decision in Biliski v. Kappos, which invalidated a patent describing a method 
for hedging against financial risk of price fluctuations as an “abstract idea” because “[h]edging is a 
fundamental economic practice long prevalent in our system of commerce.” Similar to the Court’s 
reasoning in Biliski, the Court held that Alice’s method of exchanging financial obligations is a “fundamental 
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economic practice” and “method of organizing human behavior” and therefore patent ineligible. 

Bottom Line: The Court’s decision further limits the scope on patent protection, but the Court’s refusal to 
clearly define the term “abstract idea” makes it difficult to definitively identify which practices are may not be 
patented. 

Documents: 
Supreme Court Decision  
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