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WHAT'S NEW THIS MONTH 

  CAPITAL ONE SETTLEMENT: Johnathan Yarger et al. v. ING Bank, FSB -- Capital One, N.A. (Capital 

One) agrees to pay $20 million to settle a class-action lawsuit involving false advertising claims on the rate-

renew option for their Orange and Easy Orange home mortgage loans. 

  NATIONAL BANKING ACT: Federal National Mortgage Association (Fannie Mae) v. Loraine Sundquist 

-- The Supreme Court asks the Solicitor General to submit a brief in a dispute examining whether the 

National Bank Act preempts a Utah state law that prohibits out of state banks from handling foreclosures. 

  FORCED-PLACED INSURANCE:  

Gordon Casey et al. v. Citibank NA et al. -- MidFirst Bank (MidFirst) agrees to pay $2.7 million to end a 

class-action lawsuit challenging MidFirst’s discretion to set and change the amount of flood insurance 

required for mortgages. 

 

Hamilton v. SunTrust Mortgage, Inc. et al. -- SunTrust Mortgage Inc. (Suntrust) agrees to refund 

mortgagors a portion of their forced-placed insurance premiums to settle a lawsuit alleging the bank 

colluded to unlawfully inflate the rates. 

  CREDIT SUISSE PLEA AGREEMENT: United States v. Credit Suisse AG -- Credit Suisse AG (Credit 

Suisse) pleads guilty to a criminal charge of conspiring to aid tax evasion and agrees to pay $2.7 billion to 

federal and state authorities. 

  NEW YORK MORTGAGE FRAUD INDICTMENT: United States v. Wider et al. -- Federal authorities 

indict two lawyers and principal alleging they defrauded lenders in a $30 million mortgage fraud scheme. 

 

Johnathan Yarger et al. v. ING Bank, FSB 
CAPITAL ONE SETTLES FOR $20 MILLION  
Date: May 7, 2014 

Issue: Whether a $20 million class-action settlement is appropriate to compensate the class for the alleged 
deceptive advertising of ING bank.  

Case Summary: On May 7, 2014, United States District Court Judge Leonard P. Stark preliminarily 
approved a $20 million class-action settlement involving Capital One, successor by merger to ING Bank, 
FSB (ING), over allegations that ING committed consumer fraud by reneging on its advertisement of 



mortgage financing guarantees.  

Starting in early 2005, ING offered an Orange home mortgage loan, an adjustable-rate mortgage, that 
provided for a three-, five-, or seven-year fixed-rate interest after which the interest rate adjusted annually. 
In July 2008, ING advertised an Easy Orange home mortgage loan that offered a five- or ten-year fixed 
interest after which the remaining principal balance becomes due. With respect to these loans, ING 
allegedly offered a rate-renew option at a “one-time, low fixed fee.”  

First, plaintiffs asserted ING falsely advertised the terms on the rate-renewal option of the “flat-fee” 
promised to each amount of the loan holder’s monthly payment and continually added qualification 
requirements not described in its advertising. Second, plaintiffs argued that consumers justifiably relied on 
the rate-renewal option to reset the interest rate on their mortgages at any time rather than purchase a 
mortgage from another lender.  

In an order granting the plaintiffs’ unopposed motion for preliminary approval of the settlement, Judge Stark 
wrote that “certification of the Settlement Class . . . is appropriate because the class is so numerous that 
joinder would be impracticable . . . . [T]he Settlement Agreement is fair, reasonable, and adequate.” Under 
the agreement, Capital One will provide $20 million to the settlement class of approximately 115,000 loan 
holders who were borrowers on approximately 78,000 home mortgages.  

Bottom Line: Capital One did not admit any liability in the settlement; however, the bank cited concerns 
that the class-action lawsuit would take years to resolve at considerable expense to both sides.  

Documents: 
Settlement Agreement  

 

Federal National Mortgage Association v. Loraine Sundquist 
COURT ASKS FEDERAL GOVERNMENT TO COMMENT ON PREEMPTION DISPUTE 
Date: May 5, 2014 

Issue: Whether the Office of the Comptroller of the Currency (OCC) has authority under the National Bank 
Act to preempt the application of Utah’s real property and debt collection laws to national banks, specifically 
the state statutes prescribing which entities may conduct non-judicial foreclosures. 

Case Summary: The United States Supreme Court asked the Solicitor General to submit a brief 
addressing whether the Department of Justice (DOJ) thinks the National Bank Act preempts Utah state 
laws barring out-of-state banks from conducting foreclosures. 

Respondent Sundquist challenged the foreclosure of her residential loan, which was secured by a deed of 
trust. Petitioner Fannie Mae filed an unlawful detainer action against Sundquist in Utah state court claiming 
ownership of Sundquist’s home. Fannie Mae claimed ownership pursuant to a trustee’s deed obtained from 
ReconTrust Company, N.A., a national bank chartered by the OCC. ReconTrust conducted a non-judicial 
foreclosure sale in its capacity of the trust deed that Sundquist had executed to secure her mortgage. 

Sundquist argued that Utah law prohibited ReconTrust, a Texas company, from initiating a foreclosure 
action in Utah. Fannie Mae asserted that ReconTrust is a national bank exercising fiduciary powers 
pursuant to the National Banking Act, which preempts Utah law regarding qualification of trustees. 

The trial court awarded Fannie Mae possession of the property, but the Utah Supreme Court granted 
respondent’s petition for review and reversed. The court rejected Fannie Mae’s claims that: 1) ReconTrust 

http://cp.mcafee.com/d/2DRPoAcy0QrhoKyepuvsd79KVJ6XWqqatT7zqdTQQQmkn6jqdTQQQkXK6zASztZdd5wQszCjp0x7og-0a8WgS1nUQVsShQxI2LNFOVIQsIfEmupvW_3C7AS7TeLsKyYeuV6XXXBT7-mKzp55l557BgY-F6lK1FJ4SzsTsTsS02QxLbU2qRfFwKT2QVlxwlYzF-1pIwvaSuxmNnVElJjbKnhho0-N8_7BA7jq5r5vC2J8rOVJd5BcQsCN0p43h0cX0Ha14Qg1Rr5vCq82VsQg0gT3Ph0Dt5wSOyrekxNg2DLRzKB


is a national bank exercising fiduciary powers pursuant to the National Banking Act, and 2) ReconTrust is 
“located” in Texas where it conducts its fiduciary business, so it is authorized to conduct non-judicial 
foreclosures under Texas law. 

In its petition for writ of certiorari to the Supreme Court, Fannie Mae argued that national banks “may act in 
a fiduciary capacity in any state,” and may act in any fiduciary capacity that a “state permits for its own 
state banks, trust companies, or other corporations that compete with national banks in that state.” 

Bottom Line: The Supreme Court's willingness to uphold the National Bank Act may be significantly 
influenced by the stance of the Solicitor General. 

Documents: 
Fannie Mae Petition  
Sundquist Opposition  

 

Gordon Casey et al. v. Citibank NA et al. 
MIDFIRST BANK SETTLES FOR $2.7 MILLION 
Date: May 9, 2014 

Issue: Whether MidFirst profited by allegedly forcing lenders to pay for superfluous flood insurance. 

Case Summary: United States District Court Judge David Hurd preliminarily approved a $2.7 million 
consolidated class-action settlement involving allegations that MidFirst unlawfully required defendants to 
purchase unnecessary flood and hazard insurance policies at inflated costs. 

The parties disputed whether standard-form mortgage contracts give defendants the discretion to set and 
change the amount of flood insurance required. On August 28, 2012, MidFirst filed a motion to dismiss 
plaintiffs’ amended complaint on the basis that: 1) MidFirst was permitted by Plaintiffs’ mortgage 
instruments to determine the amounts of flood insurance Plaintiffs were required to maintain on their 
properties, and 2) the amount of flood insurance required by MidFirst was consistent with the 
recommendations from the Federal Emergency Management Agency and federal banking agencies. On 
January 2, 2013, the court denied MidFirst’s motion. The court reasoned that plaintiffs sufficiently pled 
MidFirst acted capriciously to contravene their reasonable contractual expectations to force-place flood 
insurance that was not explicitly contemplated in the contracts. 

The settlement covers a class of 15,000 borrowers and includes approximately $2.6 million in refunds of 
lender-placed flood insurance premiums that were charged to the borrowers' accounts by MidFirst. The 
eligible class members will receive 20 percent of the total amount paid. The settlement agreement does not 
involve Plaintiff’s claims against Citibank, N.A. and CitiMortgage, Inc., which was preliminarily approved on 
April 2, 2014. 

Bottom Line: The 20 percent refund will be based on the entire amount charged for the insurance, and not 
just the excessive portion allegedly charged by MidFirst. Therefore, the actual recovery percentage is 
higher than the refund percentage.  

Documents: 
Settlement Motion  
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Hamilton v. SunTrust Mortgage, Inc. et al. 
SUNTRUST PRELIMINARILY AGREED TO SETTLE CLASS ACTION  
Date: May 12, 2014 

Issue: Whether SunTrust colluded with QBE Specialty Insurance Co. (QBE) to inflate borrowers’ forced 
placed insurance premiums.  

Case Summary: SunTrust preliminarily agreed to settle a class-action lawsuit and refund mortgagors a 
portion of their force-placed property insurance premiums. 

The parties disputed whether standard-form mortgage contracts gave defendants the discretion to set and 
change the amount of hazard, wind, or flood insurance required. Plaintiffs claimed that from 2008 to 2014 
SunTrust allegedly bought “umbrella” insurance policies covering their entire portfolio of mortgage loans 
from co-defendant QBE. In exchange, SunTrust allegedly gave QBE the exclusive right to add force-place 
insurance with artificially inflated premiums to the borrowers lacking the necessary homeowners insurance. 

On December 17, 2013, the court denied SunTrust’s motion to dismiss all claims. Similar to the court’s 
reasoning in Casey v. Citibank NA discussed above, the court held that although the mortgage contracts 
gave SunTrust substantial discretion to force-place insurance, that discretion was not absolute. 

The settlement requires SunTrust to return 10.5 percent of the net premiums paid by the class members on 
127,000 policies. 

Bottom Line: Forced-placed insurance agreements that allow banks to contact with a preferred insurer are 
being challenged in court as anti-competitive. This settlement was one of multiple forced-placed insurance 
cases filed around the country and parallels the settlements in: Saccoccio v. JPMorgan Chase Bank, N.A., 
Fladell v. Wells Fargo Bank, N.A., Lopez v. HSBC Bank (USA), N.A., and Casey v. Citibank, N.A.  

Documents: 
Settlement Motion  

 

United States v. Credit Suisse AG 
CREDIT SUISSE PLEADS GUILTY TO TAX EVASION AND PAYS $2.6 BILLION 
Date: May 20, 2014  

Issue: Whether a $2.6 billion plea agreement was sufficient given the criminal charge and the alleged 
misconduct of Credit Suisse. 

Case Summary: In a $2.6 billion settlement with the DOJ, Credit Suisse plead guilty to a criminal charge of 
conspiring to aid tax evasion. Credit Suisse operated an illegal-cross-border banking business that assisted 
thousands of U.S. clients in opening and maintaining undeclared accounts and concealing their offshore 
assets and income from the Internal Revenue Service. 

According to the statement of facts filed in the plea agreement, Credit Suisse maintained a “spin-off 
operation” to conceal the undeclared accounts, including by: 1) utilizing sham entities to conceal 
undeclared accounts and falsely soliciting on IRS forms that these entities were beneficial owners of assets 
in the accounts; 2) using Credit Suisse managers and employees as unregistered investment advisors on 
undeclared accounts; 3) destroying account records; 4) structuring transfers of funds to evade currency 
transaction reporting requirements; and 5) providing offshore credit and debit cards to repatriate funds in 

http://cp.mcafee.com/d/FZsSd38AcCQmbEzCnDT3hOrKrhK-CCyDtNUSztZdd5B5NASztZdd5eXxEVdETvjjhod78VASg8hS4fw2yeAdwl-dendAt8r0HYqsKrd7b3W5DCn-LMVxVdxZPHTbEL3DKhK--VtN_BHEShhlhhhVkffGhBrwqrvdETdTdTdw0J8rO-0CJjWobJMJeloo5v8Wvwmr87OJDElIl-q5rkOXBQkm0LGIzVRxOO3FJ2JyLP1mAdVsSCyOCqejowcy1Ew6twlB0yq80WJyLPd41sKq808rxVEwjKyMrphdDJsY


the undeclared accounts. 

The plea agreement requires Credit Suisse to pay $2.6 billion, which includes $1.8 billion to the DOJ for the 
United States Treasury, $100 million to the Federal Reserve, and $715 million to the New York State 
Department of Financial Services. Credit Suisse agreed to make a complete disclosure of its cross-border 
activities; however, Credit Suisse was not required to disclose the names of the accountholders involved in 
the tax evasion. 

In a separate agreement with the Securities and Exchange Commission (SEC), Credit Suisse paid 
approximately $196 million in disgorgement, interest and penalties for violating the federal securities laws 
by providing cross-border brokerage and investment advisory services to U.S. clients without first 
registering with the SEC. 

Bottom Line: Credit Suisse is the most prominent bank to plead guilty to a criminal charge in the United 
States since 1989, and the largest bank to plead guilty since 1999. 

Documents: 
Plea Agreement  

 

United States v. Wider et al. 
FEDERAL AUTHORITIES INDICTED ATTORNEYS, BANKER IN NEW YORK MORTGAGE FRAUD 
SCHEME 
Date: May 12, 2014  

Issue: Whether defendants engaged in a criminal conspiracy to commit bank fraud.  

Case Summary: On May 12, 2014, authorities in the Eastern District of New York (Brooklyn) indicted two 
New York lawyers and a principal of a HTFC Corp. (HTFC), a national bank, for conspiracy to commit bank 
fraud.  

According to the government, defendants devised a scheme to defraud First Collateral Services, Inc., 
Georgia Banking Company and Sovereign Bank (Lenders) for $30 million by concealing material 
information and preparing false mortgage loan instruments regarding the collateral values of properties. 
According to the indictment, the lenders relied on HTFC to evaluate information contained in the mortgage 
financial instruments to determine whether the mortgages were fully collateralized by the value of the real 
estate and the assets and incomes of borrowers. The sham mortgage files allegedly concealed the 
existence of the true prices and defrauded the lenders into providing mortgage funding that exceeded the 
value of the real estate by approximately 80 percent.  

Bottom Line : A status conference is scheduled for June 27, 2014.  

Documents: 
Indictment  

 

ABA Members: To unsubscribe and to manage your subscriptions, please visit ABA E-Mail Bulletins and check or uncheck the appropriate 
boxes.  For other inquiries, please contact ABA’s Thomas Pinder at tpinder@aba.com or Andrew Doersam at adoersam@aba.com  
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