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WHAT'S NEW THIS MONTH 

  TRUTH IN LENDING ACT: Jesinoski v. Countrywide -- The U.S. Supreme Court will resolve a split in the 

circuits regarding the rescission requirements of the Truth-In-Lending Act (TILA). 

  DATA SECURITY: FTC v. Wyndham Worldwide Corp. -- A New Jersey federal district court rules that 

the Federal Trade Commission (FTC) may sue Wyndham for failing to reasonably secure its customers’ 

personal information. 

  BANKS IN RECEIVERSHIP: Jackson Walker LLP v. FDIC -- A Minnesota federal district court judge 

rules that a law firm must pay the Federal Deposit Insurance Corporation (FDIC) the unused portion of a 

retainer paid by a failed bank. 

  WHISTLEBLOWER LAWSUIT: Casady v. AIG -- A federal district court in California dismisses a 

whistleblowers suit accusing AIG and other large banks of defrauding taxpayers by lying to receive $137 

billion in government bailout loans used for failed trades in the collateralized debt market. 

  PATENT LAW: Octane Fitness, LLC v. Icon Health & Fitness, Inc. and Highmark, Inc. v. Allcare Health 

Management System, Inc. -- The U.S. Supreme Court issues two unanimous opinions making it easier for 

prevailing parties in patent litigation to obtain legal fees from the losing party under 35 U.S.C. § 285 (2012). 

 

Jesinoski et al v. Countrywide Home Loans Inc. et al 
SUPREME COURT WILL HEAR TILA RESCISSION DISPUTE 
Petition Granted: April, 28, 2014 

Issue: Whether a lawsuit seeking rescission pursuant to the Truth in Lending Act (TILA) is timely where the 
consumer provided notice of rescission to the lender within three years of closing but did not file suit until 
after the three-year deadline had passed.  

Case Summary: The Jesinoskis allege that in 2007 Countrywide Home Loans failed to provide them with 
all the required disclosures under TILA. The Jesinoskis are appealing an Eighth Circuit decision that 
requires borrowers to file a lawsuit within three years of consummating the loan to have their mortgage 
rescinded. The Jesinoskis argued that TILA only requires borrowers to notify creditors in writing of their 
intention to cancel their mortgages. The Circuits are split on the issue. The Third, Fourth and Eleventh 
Circuits ruled that borrowers have three years from closing to provide a written notice of rescission. 
However, the First, Sixth, Eighth, Ninth and Tenth Circuits have held that a lawsuit must be filed within 



three years to properly rescind.  

Bottom Line: Oral arguments should be scheduled during the Supreme Court’s next term which begins in 
October 2014 and concludes in June 2015.  

Documents: 
Jesinoski Petition  

 

Federal Trade Commission v. Wyndham Worldwide Corp. et al 
FTC MAY SUE OVER DATA BREACH 
Decision Issued: April 7, 2014 

Issue: Does the FTC have the authority to sue Wyndham Worldwide Corporation (Wyndham) over alleged 
computer security lapses under the unfairness prong of Section 5 of the FTC Act? 

Case Summary: According to the FTC from 2008 to early 2010, hackers breached Wyndham’s corporate 
computer system on three separate occasions and stole credit and debit card numbers of approximately 
619,000 consumers. In June 2012, the FTC filed a complaint against Wyndham alleging the company 
violated the FTC Act’s prohibition against “unfair practices” by failing to provide “reasonable” security for 
the personal information of its customers. The FTC alleged that Wyndham’s violation of the unfairness 
prong of Section 5 of the FTC Act caused a $10.6 million loss due to fraud. According to the FTC, the 
enforcement action was a part of the agency’s ongoing efforts to make sure companies live up to the 
promises they make about privacy and data security. 

Wyndham filed a motion to dismiss alleging that the FTC has no authority to “impose general data-security 
standards” on businesses in all industries in the absence of specific legislation. Wyndham argued that the 
FTC failed to provide any guidance about what constitutes a “reasonable” data security standard. 
Wyndham alleged that the FTC’s lack of guidance is a constitutional violation of due process because there 
was no fair notice of the prohibited conduct. 

In a 42-page decision, Judge Salas denied Wyndham’s motion to dismiss and held that the FTC has 
authority to assert an unfairness claim in the data security realm. The judge also held that FTC’s failure to 
promulgate data security regulations did not prevent the agency from using its unfairness authority, 
because “the contour of an unfairness claim is the data security context… is flexible.” The judge reasoned 
that the FTC may regulate through enforcement actions. The FTC has settled complaints based on a broad 
interpretations of its unfairness authority, but this is the first time a court has examined the FTC’s scope of 
authority regarding privacy and data security of consumer information. 

Bottom Line: This case is still in the early stages. On April 18, 2014, Wyndham petitioned the court to 
allow an interlocutory appeal of the decision to the Third Circuit. If the case is not immediately appealed, 
the FTC must still prevail at trial. To date, the FTC has settled approximately 50 data security enforcement 
actions. 

Documents: 
Wyndham Decision  

 

Jackson Walker LLP v. Federal Deposit Insurance Corporation 
LAW FIRM MUST RETURN UNUSED RETAINER TO FDIC 

http://admin.aba.com/Tools/Function/Legal/Public/edocketdocs/052014Jesinoski.pdf
http://admin.aba.com/Tools/Function/Legal/Public/edocketdocs/052014Wyndham.pdf


Decision Issued: April 16, 2014 

Issue: Does a law firm have a security interest in a $100,000 retainer fee that it held in a trust for failed 
bank taken over by the FDIC, or must the retainer be returned to the FDIC?  

Case Summary: In the summer of 2010, the Office of Thrift Supervision (OTS) issued a cease-and-desist 
order against Home Savings of America (HSOA) in Little Falls, Minnesota for engaging in unsafe and 
unsound activities that led to undercapitalization. HSOA tried to raise capital but ultimately failed in 
February 2012, and the FDIC became receiver. In November 2011, HSOA sent Jackson Walker LLP 
(Jackson Walker) a $100,000 retainer and the firm’s bill totaled $67,000. After the FDIC took over the bank, 
Jackson Walker sued the FDIC demanding that $67,000 be paid to the firm. The law firm alleged that the 
retainer agreement demonstrated a security interest in the retainer because it authorized the firm to hold 
onto the funds, thereby ensuring that Jackson Walker would be paid for its services. The FDIC disagreed, 
arguing that it was entitled to the entire $100,000 retainer.  

The judge ruled that the retainer agreement does not objectively reflect an intent to create a security 
interest. Meaning, that the firm is not a preferred creditor of the receivership and must file an unsecured 
claim.  

Bottom Line: Jackson Walker has not announced whether it will appeal the decision  

Documents: 
FDIC v. Jackson Walker Decision  

 

Casady et al. v. American International Group Inc. et al 
COURT DISMISSES $137 BILLION WHISTLEBLOWER SUIT AGAINST AIG 
Dismissed: March 31, 2014 

Issue: May a False Claims Act that makes ambiguous allegations, be based on publicly available 
information?  

Case Summary: In 2011, plaintiffs first filed a whistleblower suit against American International Group 
(AIG), Bank of America Corp., Goldman Sachs Inc., Deutsche Bank AG and Societe Generale SA, alleging 
the banks defrauded taxpayers by obtaining $137 billion in government bailouts for failed trades in the 
collateralized debt market. The plaintiffs alleged that the banks violated the False Claims Act by 
misrepresenting AIG’s financial condition, its ability to pay credit default swaps, and the quality of 
collateralized debt obligations. The court dismissed the original complaint without prejudice, and the 
plaintiffs re-filed.  

In March 2014, the court dismissed the complaint with prejudice because it consisted of ambiguous 
allegations based on publicly available information. The court did not permit the plaintiffs to revise their 
complaint a second time. The court noted that the plaintiffs added over 140 pages to their first revised 
complaint which was “heavy on rhetoric, proverbs and material taken from other, publicly available 
sources.”  

Bottom Line: An attorney for the plaintiffs stated that his clients will continue to recover “losses endured by 
the American public,” but has not indicated whether his clients will appeal the decision.  

Documents: 

http://admin.aba.com/Tools/Function/Legal/Public/edocketdocs/052014Walker.pdf


Casady v. AIG Opinion  

 

Highmark Inc. v. Allcare Health Management Systems Inc. and Octane Fitness LLC v. Icon Health & 
Fitness Inc. 
SUPREME COURT OVERRULES FEDERAL CIRCUIT IN TWO PATENT CASES 
Decision Issued: April 29, 2014  

Issue: Whether Federal Circuit’s rule limiting the ability of prevailing parties to obtain attorney’s fees in 
patent cases impermissibly restricts the discretion of district court judges. 

Case Summary: The U.S. Supreme Court issued two unanimous opinions making it easier for prevailing 
parties in patent litigation to obtain legal fees from the losing party under 35 U.S.C. § 285 (2012). The two 
decisions overturn a 2005 opinion from the U.S. Court of Appeals for the Federal Circuit (Brooks Furniture 
Mfg., Inc., v. Dutailier Int’l, Inc) which limited the ability of prevailing parties to obtain attorney’s fees. The 
previously narrow reading from the Federal Circuit made it all but impossible for a prevailing party to obtain 
attorney’s fees absent “clear and convincing evidence” that there was some “material inappropriate 
conduct” or when a complinat was filed in “subjective bad faith” and was “objectively baseless.” 

In overturning the Federal Circuit, the Supreme Court found that Federal Circuit’s rule was “unduly rigid and 
impermissibly encumbers the statutory grant of discretion to the district courts.” The unanimous Court 
added, “District courts may determine whether a case is “exceptional” [under 35 U.S.C. § 285] in the case-
by-case exercise of their discretion considering the totality of the circumstances.” 

Bottom Line: Federal district court judges are now free to use their discretion to determine whether 
attorney fees are appropriate, and the courts of appeals must respect the discretion of the lower courts. 
Meaning, a new body of federal case law surrounding fee shifting in patent litigation will develop on a case-
by-case basis in each federal district court. 

Documents: 
Octane Fitness; Highmark 
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