
The Wage and Hour Division released guidance today which could be very material 
for the banking industry.  The guidance addresses a technical problem we have 
encountered for almost 60 years. 
 
          The Fair Labor Standards Act includes an overtime exemption for individuals 
who receive more than half of their compensation in the form of commissions.  The 
exemption is typically referred to as the Section 7(i) overtime exemption.  The 
problem has been that the exemption only applies to employees working at a “retail or 
service establishment” and the definition of “retail or service establishment” has been 
terribly antiquated and adverse.  Indeed, the agency in its prior guidance included a list 
of 89 types of establishments which did not qualify as “retail or service” and therefore 
would not be eligible for the 7(i) exemption. https://ecfr.io/Title-
29/se29.3.779_1317  One of those enumerated types of establishments has been 
“Banks (both commercial and savings)” and “Real estate companies”.  So it is this 
guidance and this list that made the 7(i) exemption unavailable to the banking industry 
for positions like mortgage lenders.   
 
          In the guidance issued today, the Wage and Hour Division withdraws that list 
of establishments which could not qualify as Section 7(i), the agency concludes that 
many industries on the list could indeed be viewed as retail, and the agency 
enumerates the federal court decisions challenging this historical 
guidance.  https://s3.amazonaws.com/public-inspection.federalregister.gov/2020-
10250.pdf 
 
          With removal of this problematic authority, the agency reverts back to the 
general legal test.  This involves whether the establishment “sells goods or services to 
the general public”, “serves the everyday needs of the community”, “is at the very end 
of the stream of distribution”, disposes of its services “in small quantities”, and “does 
not take part in the manufacturing process”.  We have always been of the view that 
community banking, where none of our products or services are for resale, should 
qualify.   
 
          We believe that this is very significant.  For mortgage lenders, most are paid the 
bulk of their compensation in the form of commissions.  They are paid well in excess 
of one and one-half times the FLSA minimum wage rate.  So the only remaining 
qualification for this Section 7(i) exemption, is if they are employed at a retail 
establishment.  We believe that bank branches and production offices are absolutely 
retail. 
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