
On Tuesday, President Biden issued an Executive Order, increasing the federal 
minimum wage rate for “federal contractors” to $15 per hour.  The immediate 
question is whether this mandate will apply to community banks.  The Department of 
Labor considers us federal contractors given the required deposit insurance 
relationship.  We believe the answer to that immediate question is no.  We do not 
believe that this mandate will apply to banks given the FDIC relationship.  Our 
opinion is based upon the language of the Biden Executive Order, nearly identical 
language in Executive Orders issued by President Obama, and historical 
interpretations of the underlying federal procurement statutes.   
 
          The Department of Labor is instructed in the Biden Executive Order to issue 
regulations to define the obligations further by November 24, 2021.  So we are 
anxious to see those regulations.  We anticipate that the DOL guidance will closely 
track regulations implementing President Obama’s Executive Order 13658, which 
initially established a heightened federal minimum wage rate for federal contractors.   
 
          In light of the significance and complexity of this issue, I wanted to provide a 
bit of additional information. 
 
          As we know, the Department of Labor has historically taken the position that 
banks are federal government contractors because we obtain “insurance” through our 
FDIC relationship.  As such, we are subject to Affirmative Action Plan and other 
technical obligations.  We do not agree with the interpretation, but that has been the 
OFCCP view for decades.  The term “federal contractor” has different meanings 
when it has been used in different Executive Orders.  In the case of the Biden 
Executive Order, the definition is as follows: 
 

(A) it is a procurement contract or contract-like instrument for services 
or construction; 

(B)  it is a contract or contract-like instrument for services covered by 
the Service Contract Act; 
(C)  it is a contract or contract-like instrument for concessions, including 
any concessions contract excluded by Department of Labor regulations 
at 29 C.F.R. 4.133(b); or 
(D)  it is a contract or contract-like instrument entered into with the 
Federal Government in connection with Federal property or lands and 
related to offering services for Federal employees, their dependents, or 
the general public;  

 
This coverage is nearly identical to Executive Order 13658, signed by President 
Obama in February, 2014, which initially established a minimum wage rate for federal 



contractors at $10.10 per hour.  This language also is nearly identical to Executive 
Order 13706 signed by President Obama in September 2015, which required paid sick 
leave by federal contractors.     
 
          First, we consider the scope of coverage item A.  A “procurement contract for 
services” was defined in Executive Order 13658 to mean “a procurement contract the 
principal purpose of which is to furnish services in the United States through the use 
of service employees”.  The term “procurement contract” is typically considered as a 
federal agency obtaining services from an organization, where the work will be 
performed by that organization’s “service employees”.  In response to one 
commentator, which provided employee assistance programs to federal government 
employees, the DOL stated that the contract was the type of relationship where 
service employees would be utilized to support federal agencies as contemplated by 
the Executive Order.  
 
          In the case of federal deposit insurance, the relationship is different.  Banks 
contribute to a fund.  To the extent that services are provided, the services are actually 
provided by the federal government to the banks.  Insurance is provided by the FDIC 
to the banks.  The FDIC is not procuring any services in the insurance context from 
banks. 
 

In terms of coverage items B, C and D, the Service Contract Act has not been 
interpreted to apply to our FDIC relationship since it was enacted in 1966.  The FDIC 
relationship does not involve concessions.  Some banks will have branches on military 
bases, in national parks or in federal government buildings.  In that case, the bank 
may be subject to coverage item D. 
 
          We have already begun to work with the American Bankers Association on this 
issue, to understand the technical elements and to determine appropriate Department 
of Labor and administration interactions.  The next formal action from the agency will 
be to publish proposed regulations where we will have an opportunity to comment, if 
that appears to be advantageous. 
 
          In light of the potential significance of this development yesterday, we did want 
to provide some observations and technical background information. 
 


