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Comment Intake – Fee Assessment 
Bureau of Consumer Financial Protection 
1700 G Street NW 
Washington, DC 20552 
 
Re: Docket No. CFPB-2022-0003; Request for Information Regarding Fees 

Imposed by Providers of Consumer Financial Products or Services 
 
Ladies and Gentlemen: 
  
 The American Bankers Association1 and 51 state bankers associations (the Associations) 
welcome the opportunity to comment on the Consumer Financial Protection Bureau’s (Bureau or 
CFPB) Request for Information Regarding Fees Imposed by Providers of Consumer Financial 
Products or Services (RFI).    
 
I. Summary of the Comment 

Although the Bureau has styled its action as a Request for Information, the RFI makes 
clear that the Bureau has already drawn a series of deeply flawed conclusions regarding the 
market for consumer financial services and the use of fees in the market. The Bureau posits that 
the financial services market is not competitive, and that fees are hidden and injurious to 
consumers. CFPB Director Rohit Chopra introduced the RFI by asserting that the economy has 
become “more consolidated and dominated,” and that “banking is no different.”2 The Bureau’s 
RFI itself is only slightly less conclusory, as it expresses concern that the financial institutions 
charging fees for financial services are “taking advantage of a captive relationship with the 
consumer.”3 None of this is true. 

In fact, the U.S. market for financial services is fiercely competitive. It is competitive 
when compared with financial services markets in other advanced economies, and it is 
competitive when compared to other consumer-facing industries in the United States. Traditional 
banking institutions compete with credit unions, non-banks and, increasingly, digital financial 
services providers. Consumers routinely have accounts at different financial institutions, and 
they have the power to move their assets and business at the slightest provocation. Indeed, 

 
1 The American Bankers Association is the voice of the nation’s $23.7 trillion banking industry, which is 
composed of small, regional and large banks that together employ more than 2 million people, safeguard 
$19.7 trillion in deposits and extend $11.2 trillion in loans. 
2 Prepared Remarks of CFPB Director Rohit Chopra on the Junk Fees RFI Press Call, Consumer Fin. 
Prot. Bureau (Jan. 26, 2022), https://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-
of-cfpb-director-rohit-chopra-on-the-junk-fees-rfi-press-call/.  
3 87 Fed. Reg. 5801, 5802 (Feb. 2, 2022). 

https://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-of-cfpb-director-rohit-chopra-on-the-junk-fees-rfi-press-call/
https://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-of-cfpb-director-rohit-chopra-on-the-junk-fees-rfi-press-call/
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anyone with a passing familiarity with television and online advertising has seen extensive proof 
that financial institutions are actively competing for consumers’ business.  

The RFI’s second erroneous premise is that fees are hidden and that consumers are 
helpless to avoid them. Here too, Director Chopra asserts, without citation or explanation, that 
“[m]any financial institutions obscure the true price of their services.”4 The RFI echoes this 
premise, suggesting that there is a problem with “hidden back-end fees . . . added at some point 
in the transaction after a consumer has chosen the product or service.”5 None of this is true. As 
the Bureau well knows, Congressionally-mandated disclosure frameworks require detailed, 
upfront cost and fee disclosures for virtually all consumer financial products and services. These 
disclosures enable consumers to select the bank products and services that best meet their needs, 
enhancing consumer choice and promoting competition.  

The RFI does not acknowledge these facts, nor does it acknowledge the Bureau’s own 
regulations, reports and pronouncements about the Congressionally-mandated disclosure regime. 
For example, while the RFI claims that many prepaid accounts “carry fee structures that make it 
challenging for consumers to pick the right product based on their needs,”6 the Bureau’s own 
website explains that the Bureau’s Prepaid Card Rule gives consumers “clear, upfront 
information about prepaid account fees so you can know before you choose a card and shop for 
the best deal.”7 This same disconnect between the Bureau’s rhetoric about fees and its report on 
the efficacy of its own regulations applies to all the fees it now criticizes. It is perhaps why the 
Director and the RFI alike cite examples of “junk fees” relating to hotel rooms and concert 
tickets, rather than  consumer financial products or services.  

Third, the RFI includes the unsupported and completely inaccurate assertion that “a 
substantial amount of the revenue earned by financial services companies comes from” the fees 
listed in the RFI.8 The RFI offers four examples of annual fee revenue, all from 2019: $15.4 
billion in overdraft and NSF charges, $1 billion in account maintenance fees, $14 billion for 
credit card late fees and $23.6 billion in credit card fees overall. Once again, the RFI is wrong. In 
2019, banks had $705 billion in interest income, and another $264 billion in non-interest income 
from a variety of sources, including payment and fund transfer transactions, trading, leasing, 
insurance products, and loan syndications.9 The $40 billion in fees highlighted in the RFI are 
about 4% of the nearly $1 trillion in industry revenue. 

The Associations would welcome a candid discussion of financial services fees and 
disclosures in keeping with the CFPB’s Strategic Plan, which seeks to “[e]nsure CFPB policy 

 
4 Consumer Financial Protection Bureau Launches Initiative to Save Americans Billions in Junk Fees, 
Consumer Fin. Prot. Bureau (Jan. 26, 2022), https://www.consumerfinance.gov/about-
us/newsroom/consumer-financial-protection-bureau-launches-initiative-to-save-americans-billions-in-
junk-fees/.  
5 87 Fed. Reg. 5801, 5801 (Feb. 2, 2022). 
6 Id. at 5802. 
7 New Protections for Prepaid Accounts, Consumer Fin. Prot. Bureau,  
https://www.consumerfinance.gov/prepaid-rule/ (last visited Apr. 7, 2022). 
8 87 Fed. Reg. 5801, 5802 (Feb. 2, 2022). 
9 Fed. Deposit Ins. Corp., Quarterly Banking Profile (Fourth Quarter 2019), 
https://www.fdic.gov/analysis/quarterly-banking-profile/qbp/2019dec/qbp.pdf#page=1.   

https://www.consumerfinance.gov/about-us/newsroom/consumer-financial-protection-bureau-launches-initiative-to-save-americans-billions-in-junk-fees/
https://www.consumerfinance.gov/about-us/newsroom/consumer-financial-protection-bureau-launches-initiative-to-save-americans-billions-in-junk-fees/
https://www.consumerfinance.gov/about-us/newsroom/consumer-financial-protection-bureau-launches-initiative-to-save-americans-billions-in-junk-fees/
https://www.consumerfinance.gov/prepaid-rule/
https://www.fdic.gov/analysis/quarterly-banking-profile/qbp/2019dec/qbp.pdf%23page=1
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development and other functions are informed by the latest market developments and trends.”10 
At a minimum, a data-driven agency should not start with faulty premises and then seek out 
supporting evidence. An RFI that asks for “stories” about fees that “you believed were covered 
by the baseline price” or “[u]nexpected” or “seemed too high for the purported service,” and 
closes by asking how the Bureau should “address the escalation of excessive fees” is not a search 
for the facts, but instead is a solution in search of a problem. Nevertheless, through our 
comments below, we offer facts that show: 

• There are approximately 10,000 banks and credit unions offering financial services 
and products to consumers; markets for consumer financial products and services are 
highly competitive and offer consumers a wide variety of high-quality, innovative and 
competitively priced products and services; 

• The consumer financial protection laws implemented and administered by the Bureau 
reflect Congress’ determination that robust disclosures of the terms and conditions of 
consumer financial products, including fees, are the best means to protect consumers 
and encourage competition among financial institutions; 

• As a result, fees are disclosed clearly and conspicuously in marketing materials, at the 
point-of-sale, in applications, before consummation or account opening and in 
periodic statements; 

• The Bureau and its predecessor, the Federal Reserve Board, have been thoughtful and 
deliberate in developing disclosures, including conducting extensive consumer 
usability and comprehension testing, to ensure that consumers understand the fee 
disclosures and can use the disclosures for shopping and price comparison purposes;  

• Consumers appreciate the many services offered, even if they incur fees, in particular, 
for overdraft services;  

• The ability to charge fees preserves consumer choice and promotes access to services 
– both by allowing providers to recover costs associated with specific services offered 
to consumers, and by allowing providers and consumers to better manage the risk 
presented by particular consumer behavior; and 

• The Bureau’s authority to impose substantive fee caps or restrictions is limited, and 
the evidence does not support additional substantive regulation of fees. 

II. Markets for Consumer Financial Products and Services Are Highly Competitive 

The RFI incorrectly asserts that there is a lack of competition among providers of 
consumer financial products and services. Without citing any support, the RFI also expresses 
concern that there is a “captive relationship” with consumers, and that banks and other providers 
are “taking advantage of” this relationship by charging certain fees. A review of market realities 

 
10 Consumer Fin. Prot. Bureau, Consumer Financial Protection Bureau Strategic Plan FY 2022 - 2026, 
12 (2022), https://files.consumerfinance.gov/f/documents/cfpb_strategic-plan_fy2022-fy2026.pdf. 

https://files.consumerfinance.gov/f/documents/cfpb_strategic-plan_fy2022-fy2026.pdf
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shows that nothing could be farther from the truth. Banks, credit unions, credit card companies, 
mortgage lenders, fintechs and other providers of consumer financial products and services 
compete aggressively on all aspects of their offerings—including fees. This ultra-competitive 
environment ultimately benefits consumers, who are offered a wide variety of high-quality, 
convenient, innovative and competitively priced products and services.   

Competition is part of what makes United States financial services markets the envy of 
the world. The U.S. has one of the largest, most diverse and most competitive financial services 
industries worldwide. As of 2018, at least 28 financial services companies on Fortune’s Global 
500 listing have established headquarters in the United States to take advantage of its innovative 
and competitive financial services sector.11 Compared to other advanced economies—like 
Canada—that have highly concentrated and coordinated banking markets, the U.S. offers a 
fiercely competitive banking environment with relatively low levels of concentration.12 For 
example, Canada, France and the Netherlands have top five-bank concentration at or above 85% 
while the United States has one of the lowest levels of bank concentration among advanced 
economies at 46%.13 Compared to other consumer-facing industry sectors in the U.S., such as 
department stores, airlines or telecommunication carriers, the banking industry is far less 
concentrated and far more competitive when looking at the share of total sales captured by the 
top four firms in each industry on a national basis.14 Moreover, national concentration in the 
banking sector has been trending downward in recent years while profit margins have remained 
flat, suggesting the banking industry is not overly (or even significantly) concentrated or lacking 
effective competition.15 

While competition in the broader financial services industry is dynamic and complex, this 
comment letter highlights three segments that particularly demonstrate the highly competitive 
and innovative nature of U.S. consumer financial products and services: consumer deposit 
accounts, credit cards and mortgage lending. 

A. Competition in Consumer Deposit Accounts 

Consumers have an innovative and competitive marketplace for deposit accounts at their 
fingertips, belying the RFI’s assertion that consumers are captives and cannot avoid fees. There 
are approximately 10,000 banks and credit unions in the United States, offering consumers the 
convenience of over 100,000 branches and increasingly robust digital and mobile banking 

 
11 See Financial Services Spotlight: The Financial Services Industry in the United States, SelectUSA, 
https://www.selectusa.gov/financial-services-industry-united-states (last visited Mar. 18, 2022) (“The 
industry offers the greatest array of financial instruments and products to allow consumers to manage risk, 
create wealth, and meet financial needs.”). 
12 Lawrence Pruss, The Differences Between Banking in the US and Canada, Fin. Brand (Oct. 2, 2015), 
https://thefinancialbrand.com/54467/comparing-united-states-canadian-banking-systems/. 
13 Francisco Covas & Paul Calem, Five Important Facts About the Competitiveness of the U.S. Banking 
Industry, Bank Pol’y Inst. (Feb. 24, 2022), https://bpi.com/five-important-facts-about-the-
competitiveness-of-the-u-s-banking-industry/. 
14 Id. 
15 See id. 

https://www.selectusa.gov/financial-services-industry-united-states
https://thefinancialbrand.com/54467/comparing-united-states-canadian-banking-systems/
https://bpi.com/five-important-facts-about-the-competitiveness-of-the-u-s-banking-industry/
https://bpi.com/five-important-facts-about-the-competitiveness-of-the-u-s-banking-industry/
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options.16 In recent years, new fintech, Big Tech and other nonbank entrants have made an 
already competitive marketplace for deposit accounts even more diverse, efficient and 
innovative.17 In addition, the acceleration of digital and mobile banking has allowed consumers 
to bank conveniently and efficiently and choose from a much broader selection of banks than just 
those with a local presence.  

To help consumers filter through the 10,000-plus depository institutions available to 
them, there are a myriad of price comparison websites that can assist consumers in selecting an 
account that suits their needs by comparing fees, customer service offerings, minimum deposit 
requirements, quality of mobile banking apps and other factors.18 Consumers therefore can make 
educated selections from a wealth of options when it comes to checking and savings accounts. 
The availability of a diverse array of options is spurred by intense competition for consumers’ 
trust and loyalty with their deposits. 

  Banks and credit unions must constantly compete to keep up with new tech entrants and 
ever-shifting consumer preferences. The vast majority of community banks report that market 
competition, both from other banks and from nonbanks, is “the most formidable impediment to 
retaining core deposits.” 19 Indeed, a recent study conducted by Cornerstone Advisors indicates 
that consumers are rapidly shifting away from traditional banking institutions and credit unions 
in favor of nonbank-offered transaction account alternatives.20 A large and growing number of 
consumers—particularly Gen Zers (ages 21 to 26) and Millennials (ages 27 to 41) but also Gen 
Xers (ages 42 to 56)—have their primary transaction account with alternative service providers, 
such as Chime, PayPal, or Cash App.21  

While primary checking account data is a good indicator of trends in consumer 
preferences, it does not tell the whole competitive story. Many consumers, including 
approximately 30% of Gen Zers and Gen Xers and 40% of Millennials, have two or more 

 
16 See Am. Bankers Ass’n, 2021 Bank Access Report (May 25, 2021), https://www.aba.com/news-
research/research-analysis/bank-access-report; Nat’l Credit Union Admin., 2020 Annual Report (2020), 
https://www.ncua.gov/files/annual-reports/annual-report-2020.pdf; Jordan van Rijn, The Future of 
Branches, Credit Union Nat’l Ass’n (May 25, 2021), https://news.cuna.org/articles/119484-the-future-of-
branches. 
17 See OECD, Digital Disruption in Banking and Its Impact on Competition, 7–8 (2020), 
https://www.oecd.org/competition/digital-disruption-in-banking-and-its-impact-on-competition-2020.pdf; 
Covas & Calem, supra note 13. 
18 See, e.g., NerdWallet, https://www.nerdwallet.com/rates/banking/checking-accounts (last visited Mar. 
18, 2022); Mitch Strohm, Best Checking Accounts of March 2022, Forbes Advisor (Mar. 31, 2022, 5:01 
PM), https://www.forbes.com/advisor/banking/best-checking-accounts/. 
19 Conf. of State Bank Supervisors, CSBS 2021 National Survey of Community Banks, 29 fig.22 & 33 
fig.30 (Sept. 2021), 
https://www.communitybanking.org/~/media/files/publication/cb21publication_2021.pdf. 
20 Ron Shevlin, The Growing Domination of Chime, Cash App, and PayPal in Banking, Forbes (Mar. 1, 
2022, 8:00 AM), https://www.forbes.com/sites/ronshevlin/2022/03/01/the-growing-domination-of-chime-
square-cash-app-and-paypal-in-checking-accounts/. 
21 Id. 

https://www.ncua.gov/files/annual-reports/annual-report-2020.pdf
https://news.cuna.org/articles/119484-the-future-of-branches
https://news.cuna.org/articles/119484-the-future-of-branches
https://www.oecd.org/competition/digital-disruption-in-banking-and-its-impact-on-competition-2020.pdf
https://www.nerdwallet.com/rates/banking/checking-accounts
https://www.forbes.com/advisor/banking/best-checking-accounts/
https://www.communitybanking.org/%7E/media/files/publication/cb21publication_2021.pdf
https://www.forbes.com/sites/ronshevlin/2022/03/01/the-growing-domination-of-chime-square-cash-app-and-paypal-in-checking-accounts/
https://www.forbes.com/sites/ronshevlin/2022/03/01/the-growing-domination-of-chime-square-cash-app-and-paypal-in-checking-accounts/
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checking accounts, often at different institutions.22 One consumer survey suggests that roughly 
50% of all Americans have an active bank account at more than one financial institution, with 
22% of consumers having accounts at three or more different banks.23Due to the increasingly 
intense competition for consumers’ deposits, consumers have the power to move their deposits 
between accounts and between institutions and many consumers do so with frequency. 

Banks and other depository institutions are continuously innovating to respond to 
consumer demand. One recent example of the deposit market’s response to consumer 
preferences on account fees is the creation of Bank On accounts. Bank On accounts are a new 
form of safe, low-cost bank transaction accounts designed to improve affordable access to 
banking.24 Bank On accounts are certified by a nonprofit organization, offered by over 100 
depository institutions nationwide and typically have low or no fees or overdraft charges.25 The 
trade-off, however, is that these low- or no-cost accounts typically only include very basic 
offerings rather than the full range of account features and benefits. Bank On accounts have 
become popular among consumers seeking basic, affordable account options. More than 8.4 
million Bank On-certified accounts had been opened as of 2020 across just the 17 institutions 
that reported data.26 The development of Bank On accounts is just one example of how the 
deposit market is responding to competitive pressures surrounding fees to offer more diverse 
options based on consumer demand. 

As further evidence of the intense competition in the deposit account space, and as the 
graphic below shows, the U.S. deposit market is significantly more diverse and less concentrated 
than other consumer-facing sectors, such as search engines, airlines or smartphones.27 For 
example, in the search engine, airline, and smartphone sectors, the top four companies account 
for more than two-thirds of the total domestic market for each product. By comparison, the top 
four depositories in the U.S. by dollar volume of deposits held account for less than one-third of 
the total domestic market for deposits. Moreover, when adjusted for inflation, the total cost of 
deposit accounts to consumers has largely remained steady over the past twenty years, 
suggesting competition has played an effective role in keeping deposit accounts affordable for 
consumers over time.28 

 
22 Id.; Ron Shevlin, Americans’ Shadow Financial Lives: Why Banks Don’t Know Jack (Or Jill), Forbes 
(Nov. 15, 2021, 8:00 AM), https://www.forbes.com/sites/ronshevlin/2021/11/15/americans-shadow-
financial-lives-why-banks-dont-know-jack-or-jill/. 
23 Cameron Huddleston, 50% of Americans are Cheating — On Their Bank: Most Americans Have 
Multiple Bank Accounts, Survey Finds, GOBankingRates (Jan. 17, 2018), 
https://www.gobankingrates.com/banking/banks/how-many-bank-accounts-americans-have/. 
24 See Am. Bankers Ass’n, Join the Bank On Movement, https://www.aba.com/banking-topics/consumer-
banking/inclusive-banking/bank-on (last visited Apr. 2, 2022). 
25 See id. 
26 Fed. Rsrv. Bank of St. Louis, The Bank On National Data Hub: Findings from 2020 (Dec. 22, 2021), 
https://www.stlouisfed.org/-/media/project/frbstl/stlouisfed/files/pdfs/community-development/bank-
on/bankonreport_2020findings.pdf. 
27 Tyler Mondres, Consumer Choice in Bank Deposit Products, ABA Banking J. (Mar. 24, 2022), 
https://bankingjournal.aba.com/2022/03/consumer-choice-in-bank-deposit-products/. 
28 Id. 

https://www.forbes.com/sites/ronshevlin/2021/11/15/americans-shadow-financial-lives-why-banks-dont-know-jack-or-jill/
https://www.forbes.com/sites/ronshevlin/2021/11/15/americans-shadow-financial-lives-why-banks-dont-know-jack-or-jill/
https://www.gobankingrates.com/banking/banks/how-many-bank-accounts-americans-have/
https://www.aba.com/banking-topics/consumer-banking/inclusive-banking/bank-on
https://www.aba.com/banking-topics/consumer-banking/inclusive-banking/bank-on
https://www.stlouisfed.org/-/media/project/frbstl/stlouisfed/files/pdfs/community-development/bank-on/bankonreport_2020findings.pdf
https://www.stlouisfed.org/-/media/project/frbstl/stlouisfed/files/pdfs/community-development/bank-on/bankonreport_2020findings.pdf
https://bankingjournal.aba.com/2022/03/consumer-choice-in-bank-deposit-products/
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Fierce competition in deposit accounts ultimately benefits consumers, and consumers 
recognize and appreciate these benefits. Consumer surveys repeatedly show that the vast 
majority of consumers are happy with their banking choices and recognize they have many 
options when selecting financial products or services, including deposit accounts. According to 
the FDIC’s 2019 “How America Banks” survey, 97.3% of banked households are happy with 
their primary bank, and this satisfaction is consistently high across diverse segments of the 
population (e.g., different income and education levels).29 More recently, a February 2022 
survey conducted by Morning Consult on behalf of ABA found that 88% of Americans with a 
bank account agree they have multiple options when selecting a bank account or other financial 
products and services.30 Consumer surveys also show that consumers appreciate, understand and 
value the many product and service options made available to them by their banks, even when 
those products or services may be accompanied by a fee.31   

Without citing any support, the RFI expresses concern that there is a “captive 
relationship” with consumers that banks, credit unions and other providers are “taking advantage 
of” by charging certain fees. That concern is both unfounded and directly contradicted by the 
evidence. Market realities demonstrate that consumers have many convenient and innovative 
options for deposit accounts, and consumer behavior shows that consumers can and increasingly 
do move their deposits from one institution to another with ease and frequency. Consumers may 
choose to keep their deposits with their primary depository institution simply because the vast 
majority of consumers, across diverse socioeconomic backgrounds, report being happy with their 
primary bank. Consumers can choose from a menu of high-quality, innovative and convenient 
options because there is a highly competitive market for deposit accounts that only continues to 
grow and evolve with the rise of digital and mobile banking. 

 
29 Fed. Deposit Ins. Corp., How America Banks: Household Use of Banking and Financial Services, 5 & 
27 (Oct. 2020), https://www.fdic.gov/analysis/household-survey/2019report.pdf. 
30 See Am. Bankers Ass’n, Consumer Opinions on Fees, Overdraft and Cannabis Banking (Mar. 8, 2022), 
https://www.aba.com/news-research/research-analysis/consumer-opinions-on-fees-overdraft-and-
cannabis-banking. 
31 See id.  For a more detailed discussion on these consumer survey findings, see Section III.D.2. infra.  

https://www.fdic.gov/analysis/household-survey/2019report.pdf
https://www.aba.com/news-research/research-analysis/consumer-opinions-on-fees-overdraft-and-cannabis-banking
https://www.aba.com/news-research/research-analysis/consumer-opinions-on-fees-overdraft-and-cannabis-banking
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B. Competition in Credit Cards 

Consumers recognize they have the power to choose from many attractive options when 
it comes to credit cards, and card issuers compete aggressively for consumers’ business, loyalty 
and trust. As a result, issuers are incentivized to keep prices low, create innovative product 
features and generally provide consumers with value in their credit card products. Credit card 
issuance is a highly-competitive space, proven by the abundant television and digital ads, sports 
sponsorships, cobrand partnerships with retailers, and direct marketing campaigns that are 
intended to attract potential cardholders. As consumer access to credit increases, credit cards are 
becoming more ubiquitous. As of October 2020, at least 79% of U.S. consumers had at least one 
credit or charge card, and the median number of different credit cards per cardholder was three.32 
Consumers report being happy with the many credit card options available to them. According to 
a 2020 U.S. News & World Report survey, more than 81% of card users are satisfied with their 
primary credit card.33   

Several different metrics demonstrate the competitiveness of the credit card landscape 
among card issuers who determine cardholder terms, fees and perks. There has been significant 
movement in terms of market share among top credit card issuers, indicative of a highly 
competitive environment. In the last decade, 32 different issuers have been in the top 20 (by 
purchase volume) and 80 different issuers have been in the top 50.34 These shifts in market 
dynamics among card issuers are largely driven by trends in financial brand recognition, 
consumer preferences toward new or enhanced products and offerings (e.g., rewards) and 
innovation among issuers in response to increased competition from digital entrants.35 

 Commonly accepted measurements of industry concentration demonstrate that the U.S. 
credit card sector is not considered even moderately concentrated, especially when compared to 
other consumer-facing industries. One common, generally accepted measure of market 
concentration is the Herfindahl-Hirschman Market Concentration Index (HHI). The U.S. 
Department of Justice (DOJ) and Federal Trade Commission (FTC) use the HHI to analyze 
market concentration when, for example, a merger might affect industry competition. According 
to DOJ, markets in which the HHI is between 1,500 and 2,500 points are considered “moderately 
concentrated,” while markets where the HHI is higher than 2,500 points are considered “highly 
concentrated.”36   

 
32 Kevin Foster, et al., Fed. Rsrv. Bank of Atlanta, 2020 Survey of Consumer Payment Choice, No. 21-1, 
7 (May 2021), https://www.atlantafed.org/-/media/documents/banking/consumer-payments/survey-of-
consumer-payment-choice/2020/2020-survey-of-consumer-payment-choice.pdf. 
33 Beverly Harzog, Consumer Credit Card Satisfaction Survey: How Issuers Stack Up, U.S. News & 
World Rep. (Jan. 17, 2020, 11:31 AM), https://money.usnews.com/credit-cards/articles/consumer-credit-
card-satisfaction-survey-how-issuers-stack-up. 
34 This data was obtained from The Nilson Report.  Nilson is “is the most respected source of news and 
analysis of the global card and mobile payment industry.”  Nilson Report, About Us, 
https://nilsonreport.com/about_us.php (last visited Apr. 2, 2022). 
35 See, e.g., Julija A., US Credit Card Market Share: Facts and Statistics, Fortunly (Dec. 27, 2021), 
https://fortunly.com/articles/credit-card-market-share/#gref. 
36 Herfindahl-Hirschman Index, Dep’t of Justice (July 31, 2018), https://www.justice.gov/atr/herfindahl-
hirschman-index. 

https://www.atlantafed.org/-/media/documents/banking/consumer-payments/survey-of-consumer-payment-choice/2020/2020-survey-of-consumer-payment-choice.pdf
https://www.atlantafed.org/-/media/documents/banking/consumer-payments/survey-of-consumer-payment-choice/2020/2020-survey-of-consumer-payment-choice.pdf
https://money.usnews.com/credit-cards/articles/consumer-credit-card-satisfaction-survey-how-issuers-stack-up
https://money.usnews.com/credit-cards/articles/consumer-credit-card-satisfaction-survey-how-issuers-stack-up
https://nilsonreport.com/about_us.php
https://fortunly.com/articles/credit-card-market-share/#gref
https://www.justice.gov/atr/herfindahl-hirschman-index
https://www.justice.gov/atr/herfindahl-hirschman-index
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As shown below, neither the “Credit Card Issuing” industry nor the “Financial 
Transactions Processing” industry (which includes credit card and financial transaction 
processing along with electronic financial payment and funds transfer services) meet DOJ’s 
threshold for a concentrated market. Indeed, several other industries that rely heavily on 
consumer credit card payments (e.g., passenger car rentals, wireless carriers, department stores 
or book stores) are significantly more concentrated. 

Figure 1: The Herfindahl-Hirschman Market Concentration Index, 2017 

Source: Census Bureau 

 Many consumers take advantage of this highly competitive market by maintaining 
multiple credit cards from different issuers to maximize the benefits included with different card 
offerings.37 For example, most credit cardholders (84%) reported that at least one of their credit 
cards offered rewards in 2020.38 According to the Bureau’s 2021 Consumer Credit Card Market 
Report, rewards have long been the predominant factor for consumers in choosing a card.39 The 
Report cites a 2018 J.D. Power survey, which found that 47% of credit card customers who 
switched to a new card within the prior year did so for a better rewards program.40 This was also 
confirmed by a more recent J.D. Power consumer study conducted in 2021.41   

 
37 See Foster, et al., supra note 32; Ron Shevlin, Americans’ Shadow Financial Lives: Why Banks Don’t 
Know Jack (Or Jill), Forbes (Nov. 15, 2021, 8:00 AM), 
https://www.forbes.com/sites/ronshevlin/2021/11/15/americans-shadow-financial-lives-why-banks-dont-
know-jack-or-jill/. 
38 See Foster, et al., supra note 32. 
39 See Consumer Fin. Prot. Bureau, The Consumer Credit Card Market Report, 88 & n.147 (Sept. 2021), 
https://files.consumerfinance.gov/f/documents/cfpb_consumer-credit-card-market-report_2021.pdf. 
40 See id. at 88. 
41 See Trina Paul, The Welcome Bonus Is the Top Reason Why People Shop For New Credit Cards—Here 
Are 3 Not To Miss, CNBC (Jan. 12, 2022), https://www.cnbc.com/select/reasons-why-people-sign-up-for-
(continued…) 

https://www.forbes.com/sites/ronshevlin/2021/11/15/americans-shadow-financial-lives-why-banks-dont-know-jack-or-jill/
https://www.forbes.com/sites/ronshevlin/2021/11/15/americans-shadow-financial-lives-why-banks-dont-know-jack-or-jill/
https://files.consumerfinance.gov/f/documents/cfpb_consumer-credit-card-market-report_2021.pdf
https://www.cnbc.com/select/reasons-why-people-sign-up-for-credit-card/
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Cardholders’ behavior of maintaining multiple cards and switching to new cards in 
pursuit of more attractive offerings does not support the view that consumers are somehow 
subject to a “captive relationship” or are being taken advantage of by card providers. To the 
contrary, given the ease with which consumers can and do move between different credit cards, 
card providers go to great lengths to acquire and retain customers by issuing fee refunds, offering 
retention bonuses and providing other benefits to promote customer loyalty.   

Credit card companies compete aggressively and constantly on terms, fees and other 
ancillary products or features that ultimately benefit both merchants and consumers at all income 
levels.42 These products and features include sign-up bonuses, travel rewards programs, cash-
back offers and other card membership perks. The demand for credit cards offering rewards 
remains high, and as previously noted, survey findings consistently show that rewards program 
offerings have long been the predominant factor among consumers when choosing a credit 
card.43 As the Bureau’s own reports have highlighted, the highly competitive market for 
consumer credit cards has produced a number of innovative new offerings in recent years, such 
as new types of secured credit cards for less creditworthy borrowers, fixed-payment features, 
“buy-now-pay-later” point-of-sale credit products, virtual cards and new forms of rewards 
redemptions.44 As with deposit accounts, new fintech and Big Tech entrants are spurring even 
more competition, digitization and innovation in the credit card market.45  

C. Competition in Mortgage Lending 

Mortgage lending is also highly competitive, and increasingly so.46 The rise of nonbank 
lenders in the last decade has led to a dramatic shift in the mortgage lending market characterized 
by new entrants, technological innovation and significant movement in market share.47 In 2020, 
there were at least 4,300 mortgage lenders—including banks, credit unions, and independent 
mortgage banks (IMBs)—according to Home Mortgage Disclosure Act (HMDA) data that 

 
credit-card/ (“The study found people were more likely to sign up for a new card in order to get a better 
rewards program, collect a sign-up bonus and/or receive better credit card terms.”). 
42 See Am. Bankers Ass’n, The Benefits of Credit Card Rewards: How Rewards Provide Value to 
Merchants and Consumers of All Incomes (June 23, 2021), https://www.aba.com/news-research/research-
analysis/the-benefits-of-credit-card-rewards. 
43 See Consumer Credit Card Market Report, supra note 39, at 87–88 & n.147. 
44 See id. at 158–69 (“Card issuers and other financial services companies continue to innovate in ways 
that aim to attract or serve consumers.”).  
45 See, e.g., Cameron Costa, The Newest FinTech Unicorn Is a Credit Card, and It’s Betting Against Big 
Banks, CNBC (Aug. 13 2020, 8:51 AM), https://www.cnbc.com/2020/08/13/newest-fintech-unicorn-is-a-
credit-card-betting-against-big-banks.html.  
46 See Orla McCaffrey, Nonbank Lenders Are Dominating the Mortgage Market, Wall St. J. (June 22, 
2021, 9:11 AM), https://www.wsj.com/articles/nonbank-lenders-are-dominating-the-mortgage-market-
11624367460.  
47 See id.; Michele Lerner, The Mortgage Market is Now Dominated By Non-bank Lenders, Wash. Post 
(Feb. 23, 2017), https://www.washingtonpost.com/realestate/the-mortgage-market-is-now-dominated-by-
nonbank-lenders/2017/02/22/9c6bf5fc-d1f5-11e6-a783-cd3fa950f2fd_story.html. 

https://www.cnbc.com/select/reasons-why-people-sign-up-for-credit-card/
https://www.aba.com/news-research/research-analysis/the-benefits-of-credit-card-rewards
https://www.aba.com/news-research/research-analysis/the-benefits-of-credit-card-rewards
https://www.cnbc.com/2020/08/13/newest-fintech-unicorn-is-a-credit-card-betting-against-big-banks.html
https://www.cnbc.com/2020/08/13/newest-fintech-unicorn-is-a-credit-card-betting-against-big-banks.html
https://www.wsj.com/articles/nonbank-lenders-are-dominating-the-mortgage-market-11624367460
https://www.wsj.com/articles/nonbank-lenders-are-dominating-the-mortgage-market-11624367460
https://www.washingtonpost.com/realestate/the-mortgage-market-is-now-dominated-by-nonbank-lenders/2017/02/22/9c6bf5fc-d1f5-11e6-a783-cd3fa950f2fd_story.html
https://www.washingtonpost.com/realestate/the-mortgage-market-is-now-dominated-by-nonbank-lenders/2017/02/22/9c6bf5fc-d1f5-11e6-a783-cd3fa950f2fd_story.html
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counts lenders who met certain disclosure thresholds.48 Many more lenders likely originated 
loans below the 2020 HMDA disclosure threshold as well.49   

In addition to a large and diverse array of competitors, mortgage lending is also 
characterized by low levels of concentration and ever-shifting market shares. Looking at the 
HHI,50 the mortgage industry’s current national concentration level (less than 150) is 
considerably below the DOJ’s threshold of 1,500 that would even begin to raise policy 
concerns.51 The HHI for the mortgage industry is far lower now than it was ten years ago, 
suggesting the level of competition has increased over the past decade when compared to the 
prior decade.52   

Significant movement in terms of market share also bespeaks a highly competitive 
market. For example, the share of loans by the three biggest banks dropped from 50% to 21% 
from 2011 to 2016 while the number of non-banks in the top 10 largest mortgage lenders 
increased from 2 to 6 over the same time period.53 Additionally, the ability of smaller lenders 
outside the top 50 to originate nearly half of total retail and broker volume suggests that there is 
persistent competition at all levels and sizes of mortgage lending, which leads to more choices 
for prospective borrowers.54 

Mortgage lending has become even more competitive over the past decade in part 
because technology has facilitated entry and enabled more robust competition across more 
geographies.55 Consumers benefit from this highly competitive, innovative landscape, and they 
are able to conveniently compare a wide range of mortgage products and rate offerings online 
when shopping around or applying for a mortgage.56 One Bureau report shows that the vast 
majority of consumers who apply for a mortgage with multiple lenders or brokers do so in order 
to find better loan terms (e.g., lower interest rates, fewer points and fees).57 Mortgage borrowers 
benefit from the intense and growing competition among the diverse array of mortgage lenders, 

 
48 Mike Fratantoni, MBA’s Mike Fratantoni on Measuring Mortgage Competition, HousingWire (Feb. 2, 
2022, 1:16 PM), https://www.housingwire.com/articles/mbas-mike-fratantoni-on-measuring-mortgage-
competition/; see also Feng Liu, et al., Consumer Fin. Prot. Bureau, Data Point: 2020 Mortgage Market 
Activity & Trends, 49–51 (Aug. 2021), https://files.consumerfinance.gov/f/documents/cfpb_2020-
mortgage-market-activity-trends_report_2021-08.pdf (noting that 4,466 financial institutions reported at 
least one closed-end mortgage application and origination in 2020, including small banks, large banks, 
credit unions, affiliated mortgage companies, and independent mortgage companies).   
49 Fratantoni, supra note 48; Liu, et al., supra note 48. 
50 For a more in-depth explanation of HHI, see supra Section II.B. 
51 Fratantoni, supra note 48. 
52 Id. 
53 Lerner, supra note 47. 
54 Fratantoni, supra note 48. 
55 Id. 
56 Id.; see, e.g., Javier Simon, How to Shop For and Compare Mortgage Offers, Bankrate (Apr. 19, 2021), 
https://www.bankrate.com/mortgages/how-to-compare-mortgage-offers/; Natalie Campisi, Best Online 
Mortgage Lenders of March 2022, Forbes Advisor (Feb. 7, 2022 3:57 AM), 
https://www.forbes.com/advisor/mortgages/best-online-mortgage-lenders/. 
57 Consumer Fin. Prot. Bureau, Consumers’ Mortgage Shopping Experience: A First Look at Results from 
the National Survey of Mortgage Borrowers, 13 (Jan. 2015), 
https://files.consumerfinance.gov/f/201501_cfpb_consumers-mortgage-shopping-experience.pdf. 

https://www.housingwire.com/articles/mbas-mike-fratantoni-on-measuring-mortgage-competition/
https://www.housingwire.com/articles/mbas-mike-fratantoni-on-measuring-mortgage-competition/
https://files.consumerfinance.gov/f/documents/cfpb_2020-mortgage-market-activity-trends_report_2021-08.pdf
https://files.consumerfinance.gov/f/documents/cfpb_2020-mortgage-market-activity-trends_report_2021-08.pdf
https://www.bankrate.com/mortgages/how-to-compare-mortgage-offers/
https://www.forbes.com/advisor/mortgages/best-online-mortgage-lenders/
https://files.consumerfinance.gov/f/201501_cfpb_consumers-mortgage-shopping-experience.pdf
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and consumers are empowered to make educated choices when it comes to applying for a 
mortgage that best suits their needs. 

III. The RFI Ignores the Fact That the CFPB’s Own Requirements for Disclosures of 
Fees Are Well-Established, Comprehensive and Effective 

The RFI characterizes certain fees as “exploitative, back-end, hidden, or excessive.” 
Astonishingly, the RFI completely ignores the Bureau’s very own disclosure rules and the value 
of disclosures to consumers and competition. Moreover, the RFI offers no data on how existing 
disclosures are deficient, nor does it solicit any comment on how disclosures could be improved. 

When provided with fully and fairly disclosed information regarding fees pursuant to 
existing regulations, consumers are capable of choosing from a diverse array of financial services 
and products for themselves. Congress explicitly recognized the value of disclosures when it 
enacted Title X of the Dodd-Frank Wall Street Reform and Consumer Protection Act. The 
legislative history of the Dodd-Frank Act is clear that, first and foremost, “[t]he Bureau is 
authorized to act to ensure that consumers are provided with accurate, timely, and 
understandable information in order to make effective decisions about financial transactions.”58   

Furthermore, the individual consumer financial laws and rules administered by the CFPB 
include detailed disclosure regimes, with considerable authority for the CFPB to improve 
disclosures to address new products and services and changed circumstances, if there is evidence 
demonstrating the need to reconsider a particular disclosure. For example, one of the express 
purposes of the Truth in Lending Act (TILA) is to strengthen competition “among the various 
financial institutions and other firms engaged in the extension of consumer credit” through 
meaningful disclosure of credit terms.59 In the other enumerated laws – such as the Truth in 
Savings Act and the Electronic Funds Transfer Act – Congress took the same approach to 
consumer protection. They each reflect Congress’ conclusion that clear disclosures promote 
informed use of products, which enhances competition and ensures access to services.  

Nevertheless, the RFI does not recognize this Congressional approach or the Bureau’s 
central role in administering it, including through the many fee disclosures developed by the 
Bureau based on robust consumer testing. We describe below the Bureau’s efforts to promulgate 
rules requiring fee disclosures for credit cards, mortgages, prepaid cards, remittance transfers, 
and overdraft protection. Some of these disclosures have been developed over many decades, 
with some subject to multiple rounds of rulemaking and legislation. The CFPB and its 
predecessor agencies have been thoughtful and deliberate in developing disclosures, including 
conducting extensive consumer usability and comprehension testing to ensure that consumers 
understand the fee disclosures and can use the disclosures for shopping and price comparison 
purposes. 

A. Credit Cards 

The RFI offers broad criticisms of credit card fees, including late fees, which it asserts 
are “not subject to competitive pricing pressure.” However, credit card features, rates and fees 

 
58 S. Rep. No. 111-176, at 164 (Apr. 30, 2010). 
59 See 15 U.S.C. § 1601(a).  
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must be disclosed to consumers as required by highly prescriptive regulations developed by the 
CFPB and its predecessor, the Federal Reserve Board.  

The primary disclosure for credit cards is the “Schumer box,” which has been in place 
since 1989. The Schumer box contains information in an easy to read, tabular format about key 
terms, including late fees, to help consumers shop for and compare credit cards. Consumers 
receive the Schumer box with credit card solicitations, and again when they open an account or 
receive the credit card.60 Similarly, fees for any returned item must be highlighted in a tabular 
disclosure in applications and solicitations61 and account opening disclosures.62 Presenting 
information in a table allows consumers to effectively lay disclosures for different credit cards 
side by side and compare across the tables. This format proved so effective that the Federal 
Reserve and the Bureau incorporated it into disclosures for other products, including mortgages 
and prepaid cards. 

Moreover, disclosure of credit card fees does not stop after the consumer selects a credit 
card. After an account is opened, Bureau rules require creditors to send credit card customers 
highlighted information about fees on each monthly statement. Monthly statements must 
provide, under special, highlighted headings, the interest and fees paid that month and year to 
date.63 Returned item fees, among other fees, must be grouped together close to the transaction 
and highlight the total fees for the period and year to date below a special, noticeable heading.64 
Fees for expedited payment must be disclosed before the consumer is obligated to pay and must 
be “disclosed at a time and in a manner that a consumer would be likely to notice them.”65  
These disclosures also were developed through the testing described below. 

All of these credit card fee disclosures were the result of Federal Reserve rulemakings 
before Dodd-Frank transferred disclosure authority to the CFPB. The Federal Reserve engaged a 
consumer research firm that conducted extensive testing, not only with focus groups but also 
one-on-one cognitive interviews, to guide the disclosure rules. The testing is documented in a 
series of reports on how consumers use credit card disclosures, the types of information 
consumers use for financial decisions, how they read and use specific credit card disclosure 
forms, and the results of testing of disclosures developed based those consumer interviews.66   

In addition to Schumer box disclosures and statement disclosures, consumers have access 
to information on the Bureau’s website intended to help them shop for and use credit cards. 

 
60 See 12 C.F.R. §§ 1026.60 (applications and solicitations) and 1026.6 (account-opening disclosures). 
61 12 C.F.R. § 1026.60(a)(2) and (b)(12). 
62 12 C.F.R. § 1026.6(b)(1) and (2)(xi). 
63 12 C.F.R. § 1026.7(b)(6)(i). 
6412 C.F.R. § 1026.7(b)(6). 
65 12 C.F.R. § 1026.5 (b)(1)(ii).  
66 Macro Int’l, Design and Testing of Effective Truth in Lending Disclosures: Findings from Qualitative 
Consumer Research (Dec. 15, 2008), 
https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20081218a7.pdf; Macro Int’l, Design 
and Testing of Effective Truth in Lending Disclosures: Findings from Experimental Study (Dec. 15, 
2008), https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20081218a8.pdf; Macro Int’l, 
Design and Testing of Effective Truth in Lending Disclosures (May 16, 2007), 
https://www.federalreserve.gov/dcca/regulationz/20070523/Execsummary.pdf. 

https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20081218a7.pdf
https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20081218a8.pdf
https://www.federalreserve.gov/dcca/regulationz/20070523/Execsummary.pdf
https://www.federalreserve.gov/dcca/regulationz/20070523/Execsummary.pdf
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Consumers can also review actual credit card agreements, including pricing terms, which card 
issuers must submit to the Bureau.67 Bureau rules also require applications and solicitations and 
account opening disclosures to include the URL of the Bureau’s web page – 
https://www.consumerfinance.gov/learnmore/ – where this information can be found.   

Given the extensive information consumers receive about credit cards, both before 
account opening and after, the RFI’s assertion that consumers lack information about late fees 
and other fees associated with credit cards is misplaced. Moreover, the CFPB’s recently 
published biennial report on the credit card market, which is required to consider “the 
effectiveness of disclosure of terms, fees, and other expenses of credit card plans,”68 does not  
raise any concern with CFPB regulations that require disclosure of information concerning fees 
charged in connection with credit cards, including late fees.69 This report also notes that credit 
card issuers provided relief to consumers suffering hardship as a result of COVID-19, including 
waivers of annual fees, transactional fees and penalty fees, resulting in an almost $3 billion 
reduction in fee income.70 
 

B. Mortgage Origination and Servicing 

The CFPB engaged in extensive rulemakings impacting mortgages from 2013 through 
2016. Yet the RFI contends that “priced into most mortgages are thousands of dollars in 
application fees and closing costs, which few people are well-positioned to shop on.”71 This 
statement carries special irony, as the CFPB spent years developing its TILA-RESPA Integrated 
Disclosure Rules (TRID), which require creditors to provide a Loan Estimate of itemized loan 
and settlement costs three days after a consumer applies for a loan.72 These disclosed costs must 
be good faith estimates and as such, the consumer cannot be required to pay more at loan closing 
except in certain well-defined circumstances authorized by the Bureau.73  

 
Contrary to the Bureau’s assertion that people are not well positioned to shop on the price 

of their loan, the Bureau’s TRID rule includes several important features to ensure consumers 
can take their extensive Loan Estimate and shop. Among other things, creditors cannot impose 

 
67 See https://www.consumerfinance.gov/credit-cards/agreements/ (CFPB credit card agreement 
database). 
68 15 U.S.C. § 1616. 
69 See Consumer Fin. Prot. Bureau, The Consumer Credit Card Market Report, at 52–60 (Sept. 2021), 
https://files.consumerfinance.gov/f/documents/cfpb_consumer-credit-card-market-report_2021.pdf 
(discussing fees associated with credit card accounts); see also 12 C.F.R. §§ 1026.6(b)(2)(viii) (requiring 
disclosure of “[a]ny fee imposed for late payment in account-opening disclosures); 1026.7(b)(11) 
(requiring disclosure of “any late payment fee” in periodic statement); 1026.60(b)(9) (requiring disclosure 
of “[a]ny fee imposed for a late payment” in credit card solicitations); App. G-10(a) (model form for 
credit card applications and solicitations); App. G-17(A) (account-opening model form); App. G-18(D) 
(model form for credit card periodic statements). 
70 See id. at 52–53. 
71  87 Fed. Reg. 5801, 5802 (Feb. 2, 2022). 
72 12 C.F.R. § 1026.19(e)(1)(iii)(A). 
73 12 C.F.R. § 1026.19(e)(3). 

https://www.consumerfinance.gov/credit-cards/agreements/
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any fees on consumers, except a “bona fide and reasonable” credit report fee, until after they 
receive the initial Loan Estimate and communicate an intent to proceed with the transaction.74   

 
As noted, creditors generally cannot increase charges between the time the Loan Estimate 

is provided and loan closing, without meeting stringent requirements intended to avoid any “bait 
and switch.” This allows consumers to shop on firm cost information. In addition, the TRID rule 
ensures that consumers have time to study their Closing Disclosures away from the pressure of 
closing itself. Specifically, creditors must give consumers a Closing Disclosure at least three 
business days before closing.75 If certain terms in the Closing Disclosure are different from the 
Loan Estimate, consumers must get a new Closing Disclosure, and creditors must wait an 
additional three business days before closing.76   

Encouraging consumer shopping for mortgages was the goal of the Bureau’s design of 
the TRID disclosure forms, after extensive research, public comment, and consumer testing.77 In 
releasing the final TRID rule, the Bureau expressed its belief “that this final rule will effectuate 
the statute’s goals by ensuring more reliable estimates, which will increase the level of shopping 
for mortgage loans and foster honest competition for prospective consumers among financial 
institutions.”78 Moreover, the Bureau’s 2020 report on it assessment of the rule confirmed this 
conclusion. Key findings of the report include, “The TRID disclosure forms improved 
prospective borrowers’ abilities both to compare the features and costs of different mortgage 
offers and to compare estimated and actual loan terms and costs.”79 

 
In addition to these disclosure requirements, TILA and RESPA substantively regulate the 

amount of mortgage origination fees by requiring that charges for mortgage loans “must be 
lawful and for services that are actually performed,”80 and prohibiting settlement service fees 
that exceed the amount actually received by the settlement service provider for that service.81 
Most, if not all, of these fees are imposed by third parties, not by banks. Furthermore, RESPA 

 
74 12 C.F.R. § 1026.19(e)(2)(i)(A). 
75 12 C.F.R. § 1026.19(f)(1)(ii). 
76 12 C.F.R. § 1026.19(f)(2)(ii). 
77 In 2010, the Bureau held a mortgage disclosure symposium that brought together consumer advocacy 
groups, industry representatives, marketing professionals, designers, and other interested parties to 
discuss various possible concepts and approaches for integrating the disclosures. 78 Fed. Reg. 79,730, 
79,742 (Dec. 31, 2013). In May 2011, the CFPB selected two initial prototype designs of the Loan 
Estimate, which were used in qualitative testing interviews in which consumers were asked to work 
through the prototype forms while conveying their impression and asked a series of questions designed to 
assess whether the forms presented information in a format that enabled them to understand and compare 
the mortgage loans presented to them. 78 Fed. Reg. at 79,743.  This was followed with a series of five 
rounds of qualitative testing of different iterations of the Loan Estimate in different areas of the country. 
78 78 Fed. Reg. at 79,822. 
79 https://files.consumerfinance.gov/f/documents/cfpb_trid-rule-assessment_report.pdf (p. 7) 
80 12 C.F.R. § 1026.19(e)(3)(iii), Comment 4. 
81 12 C.F.R. § 1026.19(f)(3). 

https://files.consumerfinance.gov/f/documents/cfpb_trid-rule-assessment_report.pdf
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prohibits referral fees,82 fee splitting, and other practices that may increase the cost of obtaining 
a mortgage.83   

Regarding mortgage servicing fees, the RFI asserts that borrowers are “forced” to pay 
fees for paying by phone or online, and that delinquent borrowers cannot “catch up due to the 
snowballing” of fees related to delinquency.84 Despite the RFI’s harsh characterization of 
mortgage servicing fees, neither Congress nor the Bureau have mandated comprehensive cost 
disclosures or fee limitations in mortgage servicing except in a handful of instances.85 For 
convenience fees, borrowers are not "forced" into paying fees for paying by phone or online. 
Servicers have developed these payment methods in response to borrowers' demand for 
convenient payment options.  Borrowers knowingly choose to use a payment method, and the fee 
is disclosed to them before they elect to continue with the payment method.   

Other fees listed in the RFI represent the costs of servicing delinquent loans. Fees related 
to delinquency include fees for property inspection, new title, property valuations, and corporate 
advances. Borrowers agree, by signing their mortgage contract, to pay fees for services and 
charges that result from their breach of the loan agreement. When a loan is delinquent, the 
servicer must continue to advance payments to investors, maintain escrows for taxes and 
insurance, maintain the collateral, satisfy government penalties or tax related claims, if 
applicable, and, if the servicer modifies the loan, the servicer must order appraisals and other 
services. By charging a late fee on late payments, and passing through fees for third party 
services, servicers are recovering costs and outlays associated with advancing money to 
contractual payees and other third parties. If these fees cannot be recovered, the cost of mortgage 
credit will increase for everyone, potentially reducing access to mortgage credit and pricing some 
consumers out of the market. 

C. Prepaid Cards 

The RFI asserts that “many [prepaid] accounts carry fee structures that make it 
challenging for consumers to pick the right product based on their needs.”86 Again, the CFPB 
ignores the very rule it promulgated, after consumer testing, to ensure that consumers could 
identify the costs of prepaid cards, compare them, and select the card that best fits their needs 
and budget. The  CFPB’s repaid rule requires financial institutions to provide clear and 
conspicuous disclosures highlighting critical fees and terms prior to the consumer acquiring a 
prepaid account.87   

 
Following the approach of the Schumer box provided for credit cards, prepaid account 

disclosures present information in a tabular format, and include a short form and a long form. 
The CFPB has imposed specific content, form, and formatting requirements for both the short 

 
82 12 U.S.C. § 2601. 
83 12 C.F.R. §§ 1024.14 (b), (c). 
84 87 Fed. Reg. at 5802. 
85 For example, RESPA has long prohibited servicers from charging fees to provide escrow statements 
and from imposing late fees during servicing transfers. In the Dodd Frank Act, Congress restricted 
mortgage servicing fees for lender-placed insurance and for qualified written requests.  
86 87 Fed. Reg. at 5802. 
87 12 C.F.R. § 1005.18(b). 
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form and the long form disclosures. According to the CFPB, the short form sets forth the prepaid 
account’s most important fees to facilitate consumer understanding of the account’s key terms 
and comparison shopping among prepaid account programs. The long form disclosure, on the 
other hand, provides a comprehensive list of all of the fees associated with the prepaid account.88  

 
Moreover, the rule provides the means for the public to see offerings of all prepaid card 

issuers, not just the card issuer a consumer happens to be considering. Prepaid card issuers must 
post on their website agreements offered to the public, and conform to the form and content 
provisions of the regulation.89 Agreements must be posted in a format that is readily usable by 
the general public and placed in a location that is “prominent and readily accessible to the public 
and without submission of personally identifiable information.”90  

With respect to open accounts, prepaid card issuers must either post on their website the 
consumer’s agreement and the applicable fee information or promptly provide a copy of the 
consumer’s agreement upon the consumer request.91 Finally, prepaid card issuers must submit 
their prepaid account agreements to the Bureau on a rolling basis in the form and manner 
specified by the Bureau. The agreements must include the account provisions and fees currently 
in effect.92 

As with other disclosures, the Bureau conducted extensive consumer testing, both pre-
proposal and post-proposal, for usability and comprehension of prepaid account prototype 
disclosure forms to inform the Bureau’s design and development of the model and sample forms 
included in the final rule.93 Research included multiple informal focus groups and rounds of one-
on-one interviews “to see how consumers interact with the prototype forms developed by the 
Bureau and use them in comparison shopping exercises.”94 In both pre- and post-proposal 
consumer testing, the CFPB’s survey firm asked participants questions to assess how well they 
were able to comprehend the fees and other information included on prototype forms. In some 
cases, the firm also asked participants to engage in shopping exercises to compare fee 
information printed on different prototype forms.95  

These carefully developed disclosure requirements for prepaid cards appear to have been 
a big success in apprising consumers of the various options available to them and the costs of 
those options, enabling them to shop and effectively exercise choice. According to the CFPB’s 

 
88 81 Fed. Reg. 83,934, 83,934 (Nov. 22, 2016). 
89 12 C.F.R. § 1005.19(c). 
90 12 C.F.R. § 1005.19(c)(4). 
91 12 C.F.R. § 1005.19(d). 
92 12 C.F.R. § 1005.19(b)(6). 
93 81 Fed. Reg. at 83,954. 
94 Id. 
95 81 Fed. Reg. at 83,954–55; see also ICF Int’l, Summary of Findings: Design and Testing of Prepaid 
Card Fee Disclosures (Nov. 2014), available at 
https://files.consumerfinance.gov/f/201411_cfpb_summary-findings-design-testing-prepaid-card-
disclosures.pdf (“ICF Report I”); ICF Int’l, Final Report of Findings: Post-Proposal Testing of Prepaid 
Card Disclosures (Oct. 2015), available at http://files. 
consumerfinance.gov/f/201510_cfpb_reportfindings-testing-prepaid-card-disclosures.pdf (“ICF Report 
II”). 
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website, the prepaid card rule gives consumers “clear, upfront information about prepaid account 
fees so that you can know before you choose a card and shop for the best deal.”96   

D. Deposit Accounts and Overdraft Protection Services 

The RFI asserts that overdraft fees are “back-end fees that make up the majority of total 
revenue banks derive from deposit accounts” because “there is effectively no price competition 
amongst the major banks for deposit accounts.”97 The facts, however, do not support these 
assertions. As noted above, the hundreds of billions of dollars in interest earned by banks on 
deposit accounts dwarfs the $15 billion in overdraft and NSF fees cited in the RFI. Moreover, as 
demonstrated in Section II.A., the market for deposit accounts is highly competitive, and 
consumer access to overdraft protection is governed by a consumer tested disclosure and opt-in 
regime implemented by the Federal Reserve under the Electronic Funds Transfer Act. 

1. The Existing Regulatory Framework Ensures Consumers Can Make 
Informed Decisions About Overdraft 

For 30 years, the Truth in Savings Act and its implementing Regulation DD have 
required that, before a bank account is opened, consumers receive in writing the account’s costs 
and terms—including any maintenance, overdraft, and NSF fees—in a clear and conspicuous 
manner to allow them to compare products and shop for a bank account.98   

Since 2010, banks may only charge a fee for a point of sale debit card or ATM 
transaction that overdraws an account if the consumer has affirmatively consented—or “opted 
in”—to the service.99 Before opting in, a consumer must receive a disclosure, segregated from all 
other information, describing the bank’s overdraft services.100 The notice must include the 
amount of the overdraft fee, any additional fees imposed if an account remains in overdraft 
status, and whether there are any limits on the number of overdraft fees that may be assessed.101 
Consumers also must receive written confirmation of their choice, which includes information 
about their right to revoke their consent any time at no cost.102  

The Federal Reserve Board worked with a testing consultant to develop disclosures and 
engage in usability and comprehension testing. In general, after reviewing the model disclosures, 
testing participants understood the concept of overdraft coverage, and that they would be charged 
fees if their institution paid their overdrafts.103 

 
96 CFPB, New Protections For Prepaid Accounts, https://www.consumerfinance.gov/prepaid-rule/. 
97 87 Fed. Reg. at 5802.  
98 12 U.S.C. § 4302; 12 C.F.R. § 1030.4. 
99 12 C.F.R. § 1005.17(b). 
100 12 C.F.R. § 1005.17(b). 
101 12 C.F.R. § 1005.17(d). 
102 12 C.F.R. § 1005.17(b)(iv). 
103 74 Fed. Reg. 5212, 5214–15 (Jan. 29, 2009); see also Macro Int’l, Review and Testing of Overdraft 
Notices (Dec. 8, 2008), available at 
https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20081218a6.pdf; Macro Int’l, Design 
(continued…) 

https://www.consumerfinance.gov/prepaid-rule/
https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20081218a6.pdf
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To further ensure that customers understand what they pay in overdrafts, Bureau 
regulations require banks to disclose on monthly statements the total of the overdraft fees 
imposed that month and year-to-date in a tabular format.104   

2. Consumers Understand Overdraft Fees and Want Overdrafts to Be 
Covered 

The regulatory history of the opt out right illustrates the value consumers place on  
overdraft services.  In May 2008, the Federal Reserve Board proposed prohibiting institutions 
from assessing fees on a consumer’s account in connection with an overdraft service unless the 
consumer was given the right to opt out and the consumer did not opt out. The proposed opt-out 
right would have applied to overdrafts resulting from all methods of payment, including checks, 
ACH transactions, ATM withdrawals, recurring payments, and POS debit card transactions105  

However, consumer testing revealed that, after reviewing the model disclosures, testing 
participants understood the concept of overdraft coverage and that they would be charged fees if 
their institution paid their overdrafts.106 Participants indicated that they would keep the overdraft 
coverage because they wanted to ensure that important transactions went through.107    

Accordingly, the Federal Reserve Board did not adopt a proposed opt-out from overdraft 
protection for all payments. More recent studies, including a February 2022 Morning Consult 
survey conducted on behalf of ABA, have shown that consumers want important payments 
made, even if it means they pay an overdraft fee, because they avoid the inconvenience, 
embarrassment, interruption in service, costs associated with cancellation and reconnection of 
service, and costs or penalties imposed by the recipient of a returned payment.  

The February 2022 Morning Consult survey revealed that approximately 9 out of 10 U.S. 
consumers find their bank’s overdraft protection valuable, and 3 in 4 consumers who paid an 
overdraft fee in the past year were happy that their bank covered their overdraft payment, rather 
than returning or declining payment.108 According to that same survey, a strong majority (61%) 
of consumers believe it is reasonable for banks to charge a fee for overdraft protection, and 3 in 4 

 
and Testing of Overdraft Disclosures: Phase Two (Oct. 12, 2009), available at 
https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20091112a4.pdf. 
104 12 C.F.R. § 1030.11(a). 
105 74 Fed. Reg. at 5214. 
106 74 Fed. Reg. at 5215. After reviewing the comments received on two prior proposals addressing 
overdrafts, the Federal Reserve Board worked with a testing consultant, Macro International, Inc. 
(Macro). See Macro Int’l, Review and Testing of Overdraft Notices (Dec. 8, 2008), available at 
https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20081218a6.pdf; Macro Int’l, Design 
and Testing of Overdraft Disclosures: Phase Two (Oct. 12, 2009), available at 
https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20091112a4.pdf. 
107 74 Fed. Reg. at 5219, note 28. 
108 See Am. Bankers Ass’n, Consumer Opinions on Fees, Overdraft and Cannabis Banking (Mar. 8, 
2022), https://www.aba.com/news-research/research-analysis/consumer-opinions-on-fees-overdraft-and-
cannabis-banking. 



20 
 

consumers view overdraft fees as reasonable particularly when large payments like mortgages or 
rent payments are covered and paid on time.109 

These findings are consistent with prior surveys. A 2021 Morning Consult survey found 
that 90% of consumers find their bank’s overdraft protection valuable, and 72% were happy the 
overdraft payment was covered by the bank, rather than returned or declined.110 Similarly, a 
2020 Morning Consult survey found that 89% of consumers find their bank’s overdraft 
protection valuable, and 73% were glad the overdraft payment was covered by the bank, rather 
than returned or declined. 

3. The Multitude of Overdraft Protection Programs Available Today 
Demonstrates a Competitive Market 

In the years since implementation of the 2010 rule, banks and other depository 
institutions have evaluated their regulatory obligations and the markets they serve, listened to 
consumer preferences, and responded by innovating the provision of overdraft services.111 The 
process has yielded a variety of overdraft protection programs that fairly and transparently 
respond to consumer needs, promote free choice and encourage competition. According to a 
December 2021 report by research firm Curinos, intense competition is driving many recent 
innovations in overdraft offerings.112 

For example, some institutions give customers at least 24 hours to bring a negative 
balance to a positive position before charging an overdraft fee or allow customers early access to 
direct-deposited funds. Many institutions do not charge an overdraft fee if the customer 
overdraws their account by a de minimis amount or charge no more than one overdraft fee per 
day. Other institutions may not charge a transfer fee when money is transferred from the 
customer’s linked account to cover an insufficient funds transaction in the customer’s primary 
account. Moreover, some banks and credit unions have announced they will no longer charge 
overdraft fees or have eliminated the institution’s returned item fee. In fact, a recent blog post 
from the CFPB states that “a number of banks have started to lower [overdraft and NSF] fees—
and the total volume of fees has started to go down overall.”113 

Furthermore, insured depository institutions nationwide provide overdraft-free account 
options, including Bank On-certified accounts, at branches and through online and mobile 

 
109 Id. 
110 Press Statement, Rob Nichols, Am. Bankers Ass’n, ABA Statement on CFPB Overdraft Research 
(Dec. 1, 2021), https://www.aba.com/about-us/press-room/press-releases/aba-statement-on-cfpb-
overdraft-research.  
111 See Am. Bankers Ass’n, A New Framework for Overdraft Program Compliance 2-3 (2010), 
https://www.aba.com/news-research/research-analysis/a-new-framework-overdraft-program-compliance.  
112 See Competition Drives Overdraft Disruption, Curinos (Dec. 1, 2021), 
https://curinos.com/insights/competition-drives-overdraft-disruption/. 
113 Consumer Fin. Prot. Bureau, Overdraft Fees Can Price People Out of Banking (March 30, 2022), 
https://www.consumerfinance.gov/about-us/blog/overdraft-fees-can-price-people-out-of-banking/.  

https://www.aba.com/about-us/press-room/press-releases/aba-statement-on-cfpb-overdraft-research
https://www.aba.com/about-us/press-room/press-releases/aba-statement-on-cfpb-overdraft-research
https://www.aba.com/news-research/research-analysis/a-new-framework-overdraft-program-compliance
https://curinos.com/insights/competition-drives-overdraft-disruption/
https://www.consumerfinance.gov/about-us/blog/overdraft-fees-can-price-people-out-of-banking/
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access. As discussed in Section II.A. above, Bank On-certified accounts are increasingly popular 
among consumers and available at institutions making up 56% of the U.S. deposit market.114 

The facts belie the Bureau’s assertion that overdraft fees are “exploitative back-end fees.” 
In contrast, the facts are that consumers have a range of choices regarding where to bank and 
which account works best for them. As described above, surveys indicate that consumers 
appreciate the changes to the overdraft marketplace that have occurred in recent years, and they 
are satisfied with the services provided by their bank. A 2021 report found that a large majority 
(62%) of consumers would reconsider their support for new overdraft regulation if it limited 
access to the service.115 The report also found that consumers demonstrate a deep understanding 
of overdraft and available alternatives.116   

E. Remittance Transfers 

Fees for remittance transfers also must be disclosed pursuant to rules developed and 
tested by the CFPB shortly after it opened its doors. Yet the RFI lists certain fees, including 
convenience fees, and notes that they “are still common” without acknowledging its own 
disclosures and rules.  

The CFPB’s regulations require remittance transfer providers to provide to consumers 
clear and conspicuous disclosures about remittance transfers, including their costs, both before 
and after the transfer. Consumers must receive in a single receipt clear and conspicuous 
disclosure of: the amount of currency that will be received by the designated recipient, using the 
value of the currency into which the funds will be exchanged;117 any fees imposed and any taxes 
collected on the remittance transfer by the provider, in the currency in which the remittance 
transfer is funded, using the terms “Transfer Fees” for fees and “Transfer Taxes” for taxes, or 
substantially similar terms;118 the amount of transfer and any other fees charged by the 
remittance transfer provider for the remittance transfer;119 and any exchange rate to be used by 
the remittance transfer provider for the remittance transfer, to the nearest 1/100th of a point.120   

The Bureau designed the notices based on consumer testing so consumers would “know 
the costs of remittance transfers ahead of time, be able to compare prices, and not have to worry 

 
114 See CFE Fund Announces More Than 200 Bank On Certified Accounts, BankOn (Mar. 30, 2022), 
https://joinbankon.org/ (“Banks and credit unions offering certified accounts comprise over 56% of the 
U.S. deposit market share, and 47% of all US bank branches offer a certified account.”). 
115 See Competition Drives Overdraft Disruption, supra note 111; see also American Bankers 
Association, supra note 107 (citing survey data showing that a majority of consumers would oppose a 
government proposal to prevent banks from offering overdraft protection). 
116 Competition Drives Overdraft Disruption, supra note 111. 
117 12 C.F.R. § 1005.31(b)(1)(i). 
118 12 C.F.R. § 1005.31(b)(1)(ii). 
119 12 C.F.R. § 1005.31(b)(1)(iii). 
120 12 C.F.R. § 1005.31(b)(1)(iv). 

https://joinbankon.org/
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about hidden fees, and that remittance transfer providers would be held accountable for 
errors.”121   

As the foregoing product-specific discussions reflect, over a period of more than 50 
years, the CFPB and its predecessor agencies, through an iterative process, have developed clear, 
conspicuous and effective disclosures of the fees associated with credit cards, mortgage 
origination, mortgage servicing, prepaid cards, deposit accounts, overdraft protection and 
remittance transfers. These disclosures are made through a variety of vehicles – marketing 
materials, point-of-sale disclosures, applications, disclosures prior to consummation, account 
opening documents and periodic statements – and they have been heavily tested for their 
understandability and usability. The RFI does not even acknowledge this history, and it does not 
solicit input on whether or how these regulations might be improved. 

IV. The Well-Established Statutory and Regulatory Approach Preserves Consumer 
Choice and Access to Services, and Promotes Responsible Financial Behavior 

The RFI characterizes fees as illegitimate and harmful to consumers without considering 
any benefits to consumers from the current product offerings and pricing structures in the 
market. Banks provide products and services their customers want, and they must cover their 
costs and earn revenue to continue offering those products and services. Moreover, the RFI does 
not show any consideration for the negative impacts on consumers if fees were eliminated.  

For example, the RFI fails to acknowledge any benefit to consumers from holding deposit 
accounts and credit cards. These accounts provide consumers with access to the national and 
international payment system; direct deposit and financial management services; deposit 
insurance; the ability to pay merchants anywhere in the world, online or at the point-of-sale; 
access to a revolving line of credit; and fraud protection and dispute rights. Bank and credit card 
accounts also routinely offer ancillary benefits for free, such as travel and other rewards, credit 
reports and scores and shopping discounts.  

Financial institutions provide these benefits and are entitled to recover their costs, 
manage risks and earn revenue as well. For example, bank fees for services related to deposit 
accounts may cover expenses for systems to produce required disclosures, maintain facilities, 
issue debit cards, provide statements, online and mobile banking, detect and prevent fraud and 
related losses, as well as staff salaries, benefits and training.  

Mortgages, on the other hand, require services from several third parties to complete the 
transaction, and these third parties reasonably expect payment for the services they provide. 
Banks pass these fees through to consumers and do not profit from them.  

If banks were to forego charging fees for particular services, and simply charge a single 
fee for a deposit account, credit card or mortgage, many consumers would pay for services they 

 
121 Consumer Fin. Prot. Bureau, Remittance Rule Assessment Report 13 (revised Apr. 2019), 
https://files.consumerfinance.gov/f/documents/bcfp_remittance-rule-assessment_report_corrected_2019-
03.pdf: see also Consumer Fin. Prot. Bureau, Report on Remittance Transfers (July 20, 2011), 
https://files.consumerfinance.gov/f/2011/07/Report_20110720_RemittanceTransfers.pdf. 

https://files.consumerfinance.gov/f/documents/bcfp_remittance-rule-assessment_report_corrected_2019-03.pdf
https://files.consumerfinance.gov/f/documents/bcfp_remittance-rule-assessment_report_corrected_2019-03.pdf
https://files.consumerfinance.gov/f/2011/07/Report_20110720_RemittanceTransfers.pdf
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never use. For example, some consumers may never need to use safety deposit services, another 
bank’s ATM or a wire transfer.  

Many of these services involve particular risks which banks must manage to operate in a 
safe and sound manner.122 For example, foreign transaction fees are used in part to compensate 
card issuers for the uncovered risk of overnight foreign exchange fluctuations. Wire transfers 
also can present a high risk of large potential fraud losses to the bank. Related costs include 
compliance with Office of Foreign Assets Control requirements (related to economic and trade 
sanctions), including research if a sender’s name produces a positive response; customer 
identification and other risk management requirements; and fraud review and multiple internal 
approvals. 

Similarly, not all consumers pay late or otherwise behave in a manner inconsistent with 
their account agreements. Spreading the cost of individual consumers’ delinquency to all 
consumers would be inappropriate and could price some consumers out of the market. Yet the 
Bureau does not acknowledge this fact; instead the RFI characterizes late fees and similar fees as 
“unexpected” and injurious. Not only are these fees disclosed before consumers become 
obligated on an account, they are disclosed afterward in a manner designed to ensure consumers 
are aware of their obligations. For example, credit card holders must receive a monthly 
statement, sent at least 21 days before payment is due, showing the due date and amount due in a 
clear and conspicuous manner.123 Except for mortgage loans serviced by small servicers, 
servicers must send periodic statements for closed-end mortgages, with the amount due and the 
due date.124  

More importantly, when consumers become delinquent, it is not unreasonable to impose 
fees on those consumers to address costs and risks associated with delinquency. Financial 
institutions incur costs for delinquent accounts, which they must address in order to manage risks 
and continue to offer financial products and services. For example, fees for returned payments 
(e.g., a check payment that is returned for insufficient funds) cover direct and indirect costs 
associated with returning the item, including charges imposed by the bank or network for 
handling the item.125 The inability to charge fees for these purposes may result in a reduced 
availability of services and products, and increased costs overall. In addition, eliminating NSF 
fees might reduce banks’ ability to serve customers who might be at a higher likelihood of 
experiencing returned items, which could result in increased account closures and reduced access 
to bank accounts. 

 
122 See 12 C.F.R. § 7.4002  (stating that fee determinations by banks should be made “according to sound 
banking judgment and safe and sound banking principles”). 
123 12 C.F.R. § 1026.7(b)(11). 
124 See 12 C.F.R. § 1026.41.  In addition, many mortgage lenders allow a two-week grace period before 
imposing a late fee.     
125 Indeed, the Bureau’s regulations specifically recognize that card issuers should recover those costs and 
list costs that credit card issuers may consider when determining the amount of a fee imposed for a 
returned payment: processing returned payments and reconciling the card issuer’s systems and accounts 
to reflect returned payments; investigating potential fraud with respect to returned payments; and 
notifying the consumer of the returned payment and arranging for a new payment. 12 C.F.R. § 
1026.52(b)(1)(i), Comment 7. 
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Delinquency not only imposes out-of-pocket costs on banks, such as costs associated 
with handling late or missed payments,126 it also raises concerns about liquidity and capital. 
Banks must ensure the necessary cash flow and appropriate capital ratio to cover expected and 
unexpected losses for performing and non-performing loans. In safety and soundness 
examinations, regulators test liquidity and capital adequacy and review expected cash flow from 
(loan) assets to ensure there is sufficient cash flow to cover the liabilities, such as interest on 
deposits, borrowings, and deposit runoff. The adequacy can shift and decline when loans are paid 
late. 

Finally, delinquency-related fees also can encourage positive payment behavior and deter 
default.127 In fact, when Congress charged the Bureau with assessing whether “penalty fees” – 
including late payment and overlimit fees – imposed by credit card issuers are “reasonable and 
proportional,” Congress expressly directed the Bureau to consider the “deterrence” value of these 
fees.128 Delinquency fees can have a deterrent effect, particularly for repeated violations of loan 
agreements. As the Federal Reserve Board found when adopting regulations for credit card 
penalty fees, “[T]here is some evidence that the experience of incurring a late payment fee makes 
consumers less likely to pay late for a period of time. Accordingly, although upfront disclosure 
of a penalty fee may be sufficient to deter some consumers from engaging in certain conduct, 
other consumers may be deterred by the imposition of the fee itself.”129 

Thus, the fees highlighted in the RFI are anything but exploitative, hidden fees. They 
represent fair value for the benefits of the products and services provided, recovery of costs, and 
risk management. If banks cannot charge fair, fully disclosed fees for these products and 
services, they may no longer be offered, depriving consumers of these valuable benefits and 
ultimately reducing consumers’ access to financial services and products. 

V. The Bureau Has Authority to Improve Disclosures and Promote Informed 
Consumer Access To These Highly Competitive Consumer Financial Products And 
Services 

We support the CFPB’s mission “of ensuring that all consumers have access to markets 
for consumer financial products and services and that markets for consumer financial products 
and services are fair, transparent, and competitive.”130 We believe that strong consumer 
understanding of the cost of credit and other bank products and services is the best means to 
achieve these objectives. Clear and conspicuous disclosure of the relevant terms allows 
consumers to shop for the product or service that best suits their needs and to take steps to avoid 
unwanted fees. 

 
126 For example, bank representatives must call, email, mail, and otherwise to engage with late payers, 
investigate and respond to their questions, establish work-outs and temporary hardship arrangements, and 
make adjustments to accounts. 
127 12 C.F.R. § 7.4002 (when establishing a fee, a bank should consider “the deterrence of misuse by 
customers of banking services”). 
128 15 U.S.C. § 1665d (in determining whether fees imposed for “omission[s] or violation[s] [of 
cardholder agreements]” are reasonable and proportional “the Bureau shall consider … the deterrence of 
such omission or violation by the cardholder”). 
129 75 Fed. Reg. 37,533 (June 29, 2010). 
130 12 U.S.C. § 5511(a). 
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A. The CFPB’s Primary Authority with Respect to Fees is to Improve 

Disclosures and Educate Consumers 

Congress granted the CFPB broad authority to “prescribe rules to ensure that the features 
of any consumer financial product or service, both initially and over the term of the product or 
service, are fully, accurately, and effectively disclosed to consumers in a manner that permits 
consumers to understand the costs, benefits, and risks associated with the product or service.”131 
This same authorization provides detailed guidance with respect to trial disclosures, model 
forms, consumer testing, safe harbors for compliance, and considerations that should be taken 
into account in any disclosure rulemaking. Congress’ intent was that “The CFPB will be focused 
on ensuring that consumers get clear and effective disclosures in plain English and in a timely 
fashion so that they will be empowered to shop for and choose the best consumer financial 
products and services for them.”132  

Congress’ directive regarding competition is equally clear and unambiguous. The Dodd-
Frank Act directs the CFPB to ensure that “Federal consumer financial law is enforced 
consistently, without regard to the status of a person as a depository institution, in order to 
promote fair competition.”133 Congress intended for the Bureau to work to maintain a level 
playing field between banks and nonbanks and to “write rules and enforce those rules 
consistently, without regard to whether a mortgage, credit card, auto loan, or any other consumer 
financial product or service is sold by a bank, a credit union, a mortgage broker, an auto dealer, 
or any other nondepository financial company.”134  

In addition to these Bureau authorities, Congress also empowered the Bureau to conduct 
financial education programs.135 According to the Bureau’s website, a core function of the 
Bureau is “[e]nhancing financial education,” and the Bureau’s Consumer Education Office 
“provides information for American consumers to consider in their financial decision-making 
process.”136 Through continued and improved financial education programs, the Bureau—in 
partnership with other stakeholders—can educate consumers on how to use and interpret the 
information that is fully and fairly disclosed to them.137 

 
131 12 U.S.C. § 5532. 
132 S. Rep. No. 111-176, at 11 (Apr. 30, 2010). 
133 12 U.S.C. § 5511(b)(4). 
134 Id.  In addition, Congress expected that the new agency would “establish a basic, minimum federal 
level playing field for all banks and, for the first time, nondepository financial companies that sell 
consumer financial products and services to American families. It will do so without creating an undue 
burden on banks, credits unions, or nondepository providers of these products and services.”  Id. 
135 See 12 U.S.C. § 5511(c)(1). 
136 About Us: The Bureau, Consumer Fin. Prot. Bureau, https://www.consumerfinance.gov/about-us/the-
bureau/ (last visited Mar. 1, 2022) (“We arm people with the information, steps, and tools that they need 
to make smart financial decisions.”). 
137 We note that the Bureau has excellent financial education resources for consumers, including 
dedicated pages addressing prepaid cards, bank accounts, credit cards, remittance transfers, mortgages, 
and auto loans. Perhaps more attention needs to be devoted to directing consumer attention to these 
resources. 

https://www.consumerfinance.gov/consumer-tools/prepaid-cards/
https://www.consumerfinance.gov/consumer-tools/bank-accounts/
https://www.consumerfinance.gov/consumer-tools/credit-cards/
https://www.consumerfinance.gov/consumer-tools/money-transfers/
https://www.consumerfinance.gov/consumer-tools/mortgages/
https://www.consumerfinance.gov/consumer-tools/auto-loans/
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B. The Bureau’s Authority to Impose Substantive Price Restrictions is Very 
Limited and the Evidence Does Not Support Additional Substantive 
Regulation of Fees 

The existing disclosure regime reflects Congress’ determination that, when armed with 
clearly and conspicuously disclosed information regarding fees pursuant to existing regulations, 
consumers are empowered to choose from the diverse array of financial services and products 
available to them, rather than have those choices limited or predetermined by regulation. 
Imposing regulations that cap or effectively ban certain fees would not only exceed the Bureau’s 
authority, it would subvert consumer choice and undermine the role Congress assigned the 
Bureau as an agent for transparency and competition.   

1. Congress Has Closely Circumscribed the Bureau’s Authority to Set or 
Limit Fees 

The Congressional grant of authority to the CFPB does not encompass setting rates and 
fees. Section 1027(o) of the Dodd-Frank Act provides that the Bureau may not “establish a usury 
limit applicable to an extension of credit offered or made by a covered person to a consumer, 
unless authorized by law.”138 Although the Dodd-Frank Act does not define the term “usury,” 
state and federal laws typically define the term as the taking of a rate of interest greater than 
allowed by law;139 in addition, the term “interest” encompasses much more than just interest 
rates. For example, the Comptroller of the Currency defines “interest” as “any payment 
compensating a creditor for an extension of credit, making available a line of credit, or any 
default or breach of a condition upon which credit was extended,”140 including late fees, over 
limit fees, cash advance fees, and many of the other fees listed in the RFI.141   

Moreover, in those few instances where a federal consumer financial statute limits fees 
that can be charged, Congress has done so expressly and deliberately, only in narrowly defined 
circumstances, and rarely by giving authority to the Bureau to determine fees. Although 
Congress has directed the Bureau to establish standards for certain credit card penalty fees,142 in 
other instances, the fee limitations have been specific and self-executing. These include, for 
example, limitations on the ability to impose a fee for qualified written requests under 
RESPA;143 requirements that fees for forced placed insurance are bona fide and reasonable;144 
prohibitions against charging fees for alternative payment methods, unless the fee involves an 
expedited service;145 and prohibitions against imposition of a dormancy fee, an inactivity charge 
or fee, or a service fee with respect to a gift certificate, store gift card or general-use prepaid card 

 
138 12 U.S.C. § 5517(o). 
139 See, e.g., 12 U.S.C. § 86 (regarding “usurious interest”). 
140 12 C.F.R. § 7.4001; 12 U.S.C. § 85. 
141 See id.  (Stating that the term “interest” includes, “among other things, the following fees connected 
with credit extension or availability: numerical periodic rates, late fees, creditor-imposed not sufficient 
funds (NSF) fees charged when a borrower tenders payment on a debt with a check drawn on insufficient 
funds, overlimit fees, annual fees, cash advance fees, and membership fees.”). 
142 15 U.S.C. § 1665d, implemented by 12 C.F.R. § 1026.52. 
143 12 U.S.C. § 2605(k). 
144 12 U.S.C. § 2605(m). 
145 15 U.S.C. § 1637(l). 
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under certain circumstances.146  The fact that Congress has been so specific when authorizing the 
substantive regulation of fees demonstrates that any effort to further regulate or limit fees outside 
these specific confines would exceed the CFPB’s authority. 

2. Fees Disclosed Pursuant to the Bureau’s Own Exacting Standards 
Cannot Be Deceptive, Unfair, or Abusive 

The RFI intimates that imposition of certain fees or fees for certain amounts may be 
deceptive, unfair or abusive – for example, by stating that fees are “exploitative” and “however 
nominally voluntary, are not meaningfully avoidable or negotiable.” We disagree. 

With respect to deception, as we have outlined above, the clear and conspicuous nature of 
the disclosures, buttressed by extensive consumer testing and subsequent survey research, have 
made it so that consumers understand the fees associated with a product or service and the 
circumstances under which they might incur the fee.147 According to the FDIC’s 2019 “How 
America Banks” survey, 92.1 percent of all banked households thought their bank communicated 
account fees clearly.148 The survey also found that perceptions of how clearly banks 
communicated account fees were consistently high across different segments of the population.  
For instance, over 88 percent of the lowest-income banked households (less than $15,000) 
thought that their bank communicated fees clearly, as did nearly 90 percent of households 
without a high school diploma, over 90 percent of working-age disabled households and nearly 
90 percent of Black households.149 These results, together with the mandatory disclosures, show 
that bank fees are simply not deceptive.  

With respect to unfairness, the payment of a fully disclosed, agreed upon fee for services 
rendered cannot be the source of an unfairness claim. All of the fees highlighted by the RFI are 
reasonably avoidable because they are disclosed, enabling consumers to either avoid them by 
conforming to the terms of the product agreement and/or by shopping for a product that does not 
charge a fee for the particular service. Charging fees has the offsetting benefits of allowing banks 
to recover the costs of offering these services to customers, managing risks and encouraging 
responsible account management. Moreover, these widely disclosed fees – many of which are 
published on the CFPB’s website – improve competition by allowing for price discovery and 
market clearing. 

Finally, the imposition of these fees – that, after all, are fully and fairly disclosed in 
compliance with the laws and regulations administered by the Bureau – cannot be the basis for 
an abusive claim. The imposition of a fee for service, or to recoup costs associated with a 
customer’s act or omission, or in response to a serious account delinquency, does not interfere 

 
146 15 U.S.C. § 1693l-1. 
147 See, e.g., ABA/Morning Consult Survey: Americans Report High Satisfaction with Banks, ABA 
Banking Journal (Mar. 8, 2022), https://bankingjournal.aba.com/2022/03/aba-morning-consult-survey-
americans-report-high-satisfaction-with-banks/ (vast majority of U.S. adults believe their bank is 
transparent about disclosing fees and 62 percent believe that account fees charged by their bank are 
reasonable).  
148 Fed. Deposit Ins. Corp., How America Banks: Household Use of Banking and Financial Services, at 5 
(Oct. 2020), https://www.fdic.gov/analysis/household-survey/2019report.pdf. 
149 Id. at 27. 
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with the consumer’s ability to understand loan terms and does not take advantage of a lack of 
understanding or an inability to protect one’s own interests. As discussed in Section III, fees are 
disclosed before the consumer contracts for financial products or services, and for credit cards 
and certain other products, they are disclosed again at account opening and on periodic 
statements. All of these disclosures have been tested for comprehension and usability multiple 
times. It simply cannot be said that consumers are unaware of these fees or are unable to protect 
themselves from them through their own behavior. Any suggestion otherwise contradicts the 
Bureau’s own testing, assessments and survey results, and ultimately diminishes consumer 
choice, increases the cost of credit and deposit accounts overall and reduces access to those 
services. 

Therefore, the CFPB should not attempt to rely on its UDAAP authority to impose 
substantive limitations on fees.  Instead, it should defer to Congress’ judgment regarding when, 
if at all, particular fees should be subject to substantive regulation under the federal consumer 
financial laws. 

3. Substantive Regulations to Cap or Ban Certain Fees Would Do More 
Harm Than Good for Consumers by Undermining Competition, 
Discouraging Innovation and Reducing Access to Services 

     Where a statute or regulation sets forth a permissible rate, it is well documented that 
such rates often become commonly used in order to ensure compliance with those legal 
requirements, disincentivizing price competition. The RFI asserts, incorrectly, that “[n]early 
every bank cconvert harges the same for [credit card] late fees – the maximum allowed by law of 
$30 for the first late payment and $41 for subsequent late payments.”150 The RFI further claims, 
incorrectly, that such late fees are “not subject to competitive pricing pressure.” A recent blog 
post by the Bureau also asserts, without substantiation, that many credit card fees “‘herd’ around 
common amounts, suggesting that competition is ineffective in driving down price.”151 This is 
simply not true.   

A closer look at the many variations in account agreements shows that issuers charge 
varying fee amounts under varying fee structures in response to competitive pressures in the card 
market. For example, some banks may charge no late fees or forego the first late fee, while 
others may charge fees according to a sliding scale based on the number of times a consumer 
misses a payment.152 The RFI ignores the Bureau’s own reporting that acknowledges these 

 
150 87 Fed. Reg. 5801, 5802 (Feb. 2, 2022). 
151 See Ashwin Vasan & Wei Zhang, Americans Pay $120 Billion in Credit Card Interest and Fees Each 
Year, Consumer Fin. Prot. Bureau (Jan. 19, 2022), https://www.consumerfinance.gov/about-
us/blog/americans-pay-120-billion-in-credit-card-interest-and-fees-each-year/. 
152 See, e.g., Holly Johnson, The Best Credit Cards with No Late Fees for 2022, Business Insider (Nov. 
19, 2021 5:27 PM), https://www.businessinsider.com/personal-finance/credit-cards-with-no-late-fees. 
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variations.153 Indeed, a report on credit card late fees issued by the CFPB within the last two 
weeks recognized a “growing trend” towards credit cards with no or limited late fees.154   

Not only is the RFI’s characterization of late fees incorrect, but the RFI fails to 
acknowledge that any perceived similarities among credit card late fee amounts is more likely 
due to Bureau regulations that set a safe harbor for those fee amounts as opposed to a lack of 
competition. The Bureau’s regulations implement the Credit Card Accountability Responsibility 
and Disclosure (CARD) Act of 2009. The CARD Act imposed substantive pricing controls on 
the amount of credit card penalty fees (e.g., late payment or overlimit fees) that consumers could 
be charged.155 Congress directed that regulations implementing the CARD Act should be based 
on considerations including “the cost incurred by the creditor from such omission or violation,” 
“the deterrence of such omission or violation by the cardholder” and “the conduct of the 
cardholder.”156 Under the current CARD Act rules, credit card late fees must be “a reasonable 
proportion of the total costs incurred by the card issuer as a result of that type of violation” and 
ultimately no higher than the dollar amounts listed in the safe harbor provision of Regulation Z, 
which are set and annually adjusted by the Bureau based on the Consumer Price Index.157 For 
2022, the safe harbors for credit card late fees are set at $30 for an initial late fee and $41 for a 
second late fee within six billing cycles of a prior late payment violation.158 In initially setting 
the “generally applicable” safe harbor amounts, the Federal Reserve Board found it important 
that they would “increase consistency and predictability for consumers” while ensuring the 
amounts were “generally sufficient to cover issuers’ costs and to deter future violations.”159 
More directly, the Federal Reserve Board concluded that “as a general matter, the safe harbor 
amounts in § 226.52(b)(1)(ii)(A) and (B) are reasonable and proportional to violations of the 
terms and other requirements of an account.”160 

In light of this background, the Bureau’s concerns about credit card late fees falling 
within these regulatory limits are misplaced. Indeed, the Bureau’s own report acknowledges that 
credit card late fees remain below their nominal pre-CARD Act average of $33 and “well below 
the $40 inflation-adjusted figure in 2020 dollars.”161 If the Bureau has concerns that credit card 
late fees increase at similar rates across institutions each year, the Bureau’s report provides a 
logical explanation. As the Bureau has increased the safe harbor dollar amounts since 2014 to 
account for inflation, most large issuers have implemented a corresponding fee increase, though 
issuers may vary in the speed and consistency with which they implement increases across their 

 
153 See Consumer Credit Card Market Report, supra note 39, at 56 (“[I]ssuers may as a courtesy offer to 
reverse late fee charges if the cardholder has a history of paying on time, particularly for cardholders with 
superprime scores.”). 
154 See Consumer Fin. Prot. Bureau, Credit Card Late Fees, at 15 (Mar. 29, 2022), 
https://files.consumerfinance.gov/f/documents/cfpb_credit-card-late-fees_report_2022-03.pdf.  
155 See 15 U.S.C. § 1665d(a) (2009).  
156 Id. 
157 See id.; 12 C.F.R. § 1026.52(b)(1)(i)-(ii).     
158 12 C.F.R. § 1026.52(b)(1)(ii). 
159 Truth in Lending; Final Rule, 75 Fed. Reg. 37,526, 37,540-42 (June 29, 2010). 
160 75 Fed. Reg. 37526, 37540 (June 29, 2010 (emphasis added).  Sections 226.52(b)(1)(ii)(A) and (B) 
were renumbered as §§ 1026.52(b)(1)(ii)(A) and (B) when the CFPB assumed rule-writing authority for 
the CARD Act. 
161 See Consumer Credit Card Market Report, supra note 39, at 55–56. 
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products and portfolios.162 Far from indicating a lack of effective competition in the highly 
competitive credit card market, this suggests issuers increase their fees as part of a rational 
response to annual changes in regulation that has specifically set amounts after considering and 
evaluating each of the four criteria set forth in the CARD Act.  

Setting aside the impact of existing regulations, there is no evidence to suggest further 
substantive regulation of fees is necessary or appropriate. In fact, fee caps or other substantive 
regulations targeting fees would be misguided.163 As the White House National Economic 
Council recognized in 2016: 

Fee caps, in particular, run the risk of being insensitive to changing conditions; as 
circumstances change, what was once a cap may end up preserving a fee that 
might otherwise have disappeared due to technological or competitive changes. 
Furthermore, fee caps may serve as an anchor for tacit coordination, setting a de 
facto price for the fee that competing firms may converge to. Alternatively, the 
mandate that fees be “reasonable” preserves more flexibility but also requires an 
ongoing governmental process to determine what constitutes a reasonable fee.164 

It is well-documented that fee caps or regulations targeting fees can have the unintended 
consequence of increasing or stabilizing prices, as firms are implicitly incentivized to converge 
on a price based on the fee cap rather than compete on the merits based on market conditions.165   

Moreover, in some situations fee caps can become fee floors that do not appropriately 
account for variability in the market, leading to higher costs for some but not others. For 
example, Section 1075 of the Dodd-Frank Act (commonly referred to as the Durbin Amendment) 
instructed the Federal Reserve Board to impose a substantive limit on interchange fees for debit 
cards issued by certain banks.166 Prior to the Durbin Amendment, “there was more variability in 
interchange fees depending on the type of merchant and size of purchase,” and “[n]etworks 

 
162 Id. at 56. 
163 See White House Nat’l Econ. Council, The Competition Initiative and Hidden Fees, 15 (Dec. 2016), 
https://obamawhitehouse.archives.gov/sites/whitehouse.gov/files/documents/hiddenfeesreport_12282016.
pdf. 
164 See id. 
165 Christopher R. Knittel & Victor Stango, Price Ceilings as Focal Points for Tacit Collusion: Evidence 
from Credit Cards, 93 Am. Econ. Rev. 1703 (2003) (finding that credit card interest rates were sometimes 
higher in states with binding rate ceilings than in states without any ceiling); Robert DeYoung & Ronnie 
J. Phillips, Strategic Pricing of Payday Loans: Evidence from Colorado, 2000-2005, Fed. Rsrv. Sys. 
Cmty. Affs. Rsch. Conf. (July 14, 2006), 
https://www.chicagofed.org/~/media/others/events/2007/financing-community-development/paper-
payday-loans-pdf.pdf (finding that, over time, payday loan prices in Colorado gravitated toward the 
legislative price ceiling); see also Fiona M. Scott Morton, The Problems of Price Controls, Cato Institute 
(June 20, 2001), https://www.cato.org/commentary/problems-price-controls. 
166 Elec. Payments Coal., Out of Balance: How the Durbin Amendment Has Failed to Meet Its Promise, 3 
(Dec. 2018), https://electronicpaymentscoalition.org/resources/new-epc-study-reveals-how-the-durbin-
amendment-tipped-the-scales-at-the-expense-of-consumers/.  
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tailored fees in a manner that optimized income, risk exposure, and adoption rates—as would be 
expected in a well-functioning two-sided market.”167  

While some large retailers benefitted from the Durbin Amendment and its restrictions on 
interchange fees, many smaller businesses faced higher costs for accepting debit cards due to the 
loss of interchange discounts for small-ticket items, which were rendered economically 
infeasible to continue providing as networks moved to a flatter rate structure.168 For example, 
prior to the Durbin Amendment, the interchange fee for a debit purchase of a small-ticket item of 
$15.00 or less as set by Visa or Mastercard was 1.55% of the transaction value plus $0.04. Thus, 
a $5.00 purchase would yield a $0.11 interchange fee. After the Durbin amendment and the 
resulting elimination of small-ticket discounts, the interchange fee for that same $5.00 purchase 
doubled to $0.23 under the Federal Reserve Board’s regulations.169 Research by the Federal 
Reserve Bank of Richmond found that, after the Durbin Amendment, 31% of merchants faced 
increased costs associated with interchange fees compared to 11% of merchants who experienced 
a decrease in costs, while “nine times as many [merchants with small-ticket transactions] (27% 
over 3%) reported a cost increase as those who reported a cost decrease.”170   

In addition, substantive regulations targeting fees would discourage innovation, deter 
entry, increase consumers’ costs across products and services and reduce overall access to 
banking. The Bureau is charged with reducing unwarranted regulatory burdens and facilitating 
innovation in markets for consumer financial products and services.171 Yet new substantive 
regulations targeting fees would increase already significant regulatory burdens and discourage 
innovation and entry.172 When banks, credit card issuers, mortgage lenders and other providers 
must divert resources away from research, development and product testing in order to comply 
with costly regulations, they may be forced to provide fewer, less innovative or lower-quality 
offerings to consumers. These compliance burdens fall especially hard on smaller institutions.  
Indeed, increased costs of regulatory compliance can deter entry by newer or smaller firms, who 
already face steep start-up costs to establish comprehensive regulatory compliance programs.173   

Finally, as the costs of complying with fee caps or other substantive regulations increase, 
consumers will most likely be harmed in the form of higher prices spread across all accounts and 
all offerings along with fewer or lower-quality products and services.174 For example, 

 
167 Id. at 3, 12. 
168 Id. 
169 Id.  
170 Zhu Wang, et al., The Impact of the Durbin Amendment on Merchants: A Survey Study, Fed. Rsrv. 
Bank of Richmond, 100 Econ. Q. 183, 189–92 (Third Quarter 2014), 
https://www.richmondfed.org/publications/research/economic_quarterly/2014/q3/wang. 
171 See 12 U.S.C. §§ 5511(b)(3) & (5). 
172 See Morton, The Problems of Price Controls, supra note 166.   
173 See Michelle W. Bowman, Gov., Bd. of Govs. of the Fed. Rsrv. Sys., The Lack of New Bank 
Formations is a Significant Issue for the Banking Industry, Speech at the 2021 Community Bankers 
Symposium: Banking on the Future, Fed. Rsrv. Bank of Chi. (Oct. 22, 2021), transcript available at 
https://www.federalreserve.gov/newsevents/speech/bowman20211022a.htm. 
174 See, e.g., id.; see also Mark D. Manuszak & Krzysztof Wozniak, The Impact of Price Controls in Two-
Sided Markets: Evidence from US Debit Card Interchange Fee Regulation, Fin. & Econs. Discussion 
(continued…) 
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interchange fee caps imposed pursuant to the Durbin Amendment have been associated with 
reduced access to rewards programs, increased costs of checking accounts and more stringent 
minimum balance requirements.175 Overall access to banking and credit may decline due to price 
increases or reduced offerings that stem from fee caps or mandates, particularly for some low- 
and moderate- income consumers who may be pushed into riskier forms of credit or lose access 
entirely. Low-income families have been disproportionately impacted in the wake of interchange 
fee caps, and some have exited traditional banking altogether.176  If banks can no longer charge 
fees that reasonably cover their costs for risk-related services, such as late payments or 
overdrafts, banks may no longer be able to serve those riskier customers who use and depend on 
those services more frequently. In short, fee caps or other substantive pricing regulations would 
do more harm than good by distorting price competition, increasing costs for providers and 
consumers, discouraging innovation and entry and leaving consumers with fewer options and 
reduced access to financial products and services. 

VI. Conclusion  

The CFPB has long pledged to be a “data-driven” agency that seeks to “[e]nsure that 
CFPB policy development and other functions are informed by the latest market developments 
and trends.”177 With respect to fees charged by banks, the facts and data show clearly that U.S. 
markets for consumer financial services are highly competitive, innovative and offer consumers 
a wide variety of choice. In addition, there is robust evidence that fees are disclosed to 
consumers before they are obligated to pay them, through disclosures designed by the Bureau 
and the Federal Reserve to help consumers shop for the products and services that fit their 
particular needs, which further stimulates competition. Available evidence, including the 
Bureau’s own testing and reports, shows that consumers understand these disclosures, and 
appreciate the products and services provided even if they incur fees for them.  

The Associations appreciate the Bureau’s commitment to being data driven, and urge the 
agency to approach any policy interventions related to fees only after careful consideration of the 
available relevant data, the existing regulatory framework, competition, costs and benefits to 
consumers and to the economy, and consistently with its obligations under the Administrative 
Procedure Act. In addition, we remind the Bureau that while it has broad authority to initiate a 
rulemaking to improve disclosures, the Bureau has very limited authority to restrict fees 
substantively, and doing so would reduce consumer choice and access to products and services.   

As the Bureau recently reaffirmed in its Supervision and Examination Manual, 
“Normally the marketplace is self-correcting; it is governed by consumer choice and the ability 

 
Series 2017-074, Washington: Bd. of Govs. of the Fed. Rsrv. Sys. (July 2017), 
https://www.federalreserve.gov/econres/feds/the-impact-of-price-controls-in-two-sided-markets-
evidence-from-us-debit-card-interchange-fee-regulation.htm. 
175 See Out of Balance, supra note 167, at 3; Regulators Have Taken Actions to Increase Access, but 
Measurement of Actions’ Effectiveness Could Be Improved, U.S. Gov’t Accountability Off. (Feb. 2022), 
https://www.gao.gov/assets/gao-22-104468.pdf. 
176 See Out of Balance, supra note 167, at 3. 
177 Consumer Fin. Prot. Bureau, Consumer Financial Protection Bureau Strategic Plan FY 2022 - 2026, 
12 (2022), https://files.consumerfinance.gov/f/documents/cfpb_strategic-plan_fy2022-fy2026.pdf. 
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of individual consumers to make their own private decisions.”178 The financial services market is 
competitive, and the Bureau’s own regulations and disclosures ensure that consumers have the 
information they need to make sound decisions for themselves. The Bureau should not substitute 
its own judgment for the well-informed decisions of consumers who choose to use valuable 
services offered by financial institutions. 

We appreciate this opportunity to comment on the Bureau's Request for Information on Fees. If 
you have any questions about our comments, please contact Kitty Ryan at kryan@aba.com, 
(202) 663-5478.  

 
Sincerely, 
 
American Bankers Association 
Alabama Bankers Association 
Alaska Bankers Association 
Arizona Bankers Association 
Arkansas Bankers Association 
California Bankers Association 
Colorado Bankers Association 
Connecticut Bankers Association 
Delaware Bankers Association 
Florida Bankers Association 
Georgia Bankers Association 
Hawaii Bankers Association 
Idaho Bankers Association 
Illinois Bankers Association 
Indiana Bankers Association 
Iowa Bankers Association 
Kansas Bankers Association 
Kentucky Bankers Association 
Louisiana Bankers Association 
Maine Bankers Association 
Maryland Bankers Association 
Massachusetts Bankers Association 
Michigan Bankers Association 
Minnesota Bankers Association 
Mississippi Bankers Association 
Missouri Bankers Association 
Montana Bankers Association 
Nebraska Bankers Association 
Nevada Bankers Association 
New Hampshire Bankers Association 
New Jersey Bankers Association 

 
178 Consumer Fin. Prot. Bureau, Unfair, Deceptive, or Abusive Acts or Practices (UDAAPs) Examination 
Procedures, at 2 (Mar. 16, 2022). 
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New Mexico Bankers Association 
New York Bankers Association 
North Carolina Bankers Association 
North Dakota Bankers Association 
Ohio Bankers League 
Oklahoma Bankers Association 
Oregon Bankers Association 
Pennsylvania Bankers Association 
Puerto Rico Bankers Association 
Rhode Island Bankers Association 
South Carolina Bankers Association 
South Dakota Bankers Association 
Tennessee Bankers Association 
Texas Bankers Association 
Utah Bankers Association 
Vermont Bankers Association 
Virginia Bankers Association 
Washington Bankers Association 
West Virginia Bankers Association 
Wisconsin Bankers Association 
Wyoming Bankers Association 
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